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JOINT APPENDIX 
[Filed June 12, 1959] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
JAMES B. LATTA ) 
Plaintiff | 
v. ) Civil Action No. 1601-59 
HILBERT S. SABIN | 
Defendent 
COMPLAINT FOR MALPRACTICE 
James B. Latta respectfully represents to the Court as follows: 


1. The jurisdiction of the Court is based on the provisions of the 
1951 edition of the Code of Laws for the District of Columbia, Title XI, 
Sections 305 and 306. That this is a civil suit involving more than Three 
Thousand Dollars ($3,000.00) exclusive of costs and interest. 

2. The Plaintiff, James B. Latta, is an adult citizen of the United 
States and a resident of the State of Maryland, and the Defendant, Hilbert 
S. Sabin, is a citizen of the United States and a resident of the District 
of Columbia. | 

38. That at all times hereafter mentioned the Defendant has been 
and now is a physician licensed to practice medicine in the District of 
Columbia, and holding himself out to the public as a Doctor of Medicine 
and Surgeon and a specialist in the treatment of urological disorders, with 
his office located at 1150 Connecticut Avenue, N. W., Washington, DG: 

4. That during the year 1953, the Plaintiff employed the Defendant 
for a consideration as a Doctor of Medicine and Specialist in Urology to 
examine, diagnose, and treat the Plaintiff for a prostrate gland condition. 

5. That beginning in the year 1953 and from time to time thereafter 


the Defendant undertook to and did as a physician examine, diagnose, and 


treat the Plaintiff for a prostrate gland condition, and on or about the 
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ist day of June, 1956, informed the Plaintiff that an operation was then 
necessary. 
6. That prior to the Plaintiff giving the Defendant permission to 


perform said operation, the Plaintiff made inquiry of the Defendant con- 


cerning the operation and post-operative prognosis and the said Defendant 
gave the Plaintiff an express warranty that the recommended operation 
afforded no hazard to the health or life of the Plaintiff and that the trouble 
caused by the prostrate gland condition would be cured and Plaintiff 
would have no further urological difficulties. Thereafter and in reliance 
upon said express warranty the Plaintiff consented to said operation and 
on June 12, 1956, was entered in the George Washington University 
Hospital, Washington, D. C. as a patient of the Defendant and on June 13, 
1956, the Defendant performed said operation upon the plaintiff. 

7. That said Defendant failed to inform the Plaintiff concerning 
the advantages and disadvantages of different methods of performing a 
prostrate gland operation so that the Plaintiff would be fully appraised in 
the premises before giving his consent to said operation, and said failure 
deprived the Plaintiff of an opportunity to consult other specialists con- 
cerning the different methods of operating before giving the Defendant 
permission to use the method selected by the Defendant for the operation. 

8. That the Defendant performed the said operation carelessly, 
negligently, and unskillfully and as a result of the Defendant's lack of 
skill and knowledge and his careless and negligent manner of performing 
said operation the Plaintiff was seriously and permanently injured in 
that the normal function of the Plaintiff's bladder was destroyed and 
Plaintiff is informed that this condition can not now be cured. 

9, That because of the Defendant's lack of skill and knowledge and/ 
or his careless and negligent manner of performing the said operation, 
Plaintiff was required to undergo a second operation for said prostrate 
gland condition. 

10. That because of Defendant's lack of skill and knowledge and/or 
his careless and negligent manner of performing said operation the 


Plaintiff was forced to incur additional expenses for doctors, nurses, 
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technicians and hospital treatment and his total medical and hospital ex- 
penses were Five Thousand One Hundred Ninety -Dollars ($5,1 90.00); 
Plaintiff was also forced to lose income from his employment in the sum 
of Twenty-six Hundred and Forty-two Dollars ($2,642.00), making his 
special damages Seven Thousand Eight Hundred Thirty-two Dollars 
($7,832.00). Plaintiff will be required from time to time to incur further 
medical expenses. | 

11. That prior to said operation the Plaintiff was ain able bodied 
male, in good health, and gainfully employed, and by reason of said opera- 
tion has suffered great physical and mental pain, anguish, distress and 
discomfort, all of which prevents Plaintiff from living a normal physical 
and social life, the cause of which is the Defendant's failure to exercise 
the degree of skill and care or to possess the degree of knowledge ordinarily 
exercised by other specialists in his profession which has caused damage 
to the Plaintiff in the sum of One Hundred Fifty Thousand Dollars 
($150,000.00). | 

WHEREFORE, Plaintiff demands judgment against the Defendant 
in the sum of One Hundred Fifty-Seven Thousand Eight Hundred Thirty- 
two Dollars ($157,832.00) and Court costs, and for such other and further 
relief as the nature of the case may require. | 


/s/ E. W. Mollohan, Jr. 
/s/ Donald S. Caruthers 


ee oe 


Attorneys for Plaintiff 


Plaintiff demands trial by Jury 


/s/ E. W. Mollohan, Jr. 
Attorney for Flaintiff: 


[Filed June 25, 1959] 


ANSWER TO COMPLAINT 


Comes now the defendant by and through his attorneys and for 
answer to the complaint filed herein states as follows: 
FIRST DEFENSE 
The complaint fails to state a cause of action upon which relief 
may be granted. 
SECOND DEFENSE 
Defendant admits the allegations of paragraphs #1, #2 and #3; de- 
nies the allegations of paragraph #4; admits that in June of 1956 he rec- 
ommended that the plaintiff undergo an operation and admits that from 
time to time prior thereto he examined and diagnosed plaintiff's condition 
and denies the remaining allegations of paragraph #5; defendant admits 
that he performed an operation upon the plaintiff on June 13, 1956 and de- 
nies the remaining allegations of paragraph #6; each and every remaining 
allegation of the complaint is denied. 
THIRD DEFENSE 
Defendant avers that his care and treatment of the plaintiff was in 
accordance with the accepted standards of practice of other physicians 
engaged in his specialty in this locality. 


WELCH, DAILY & WELCH 
BY: /s/ J. Joseph Barse 


Attorneys for defendant 
KK 


[Certificate of Service] 


[Filed May 20, 1961] 

Malpractice. PRETRIAL PROCEEDINGS May 19, 1961 

THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS: 
The D is a duly licensed physician in the D of C, specializing in 


urology and was such at the time of the event complainted of in June cf 
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1956 he recommended a prostate operation to the P and on June 13, 1956, 


he performed a transurethral resection of the prostate. 


PLAINTIFF CLAIMS that he employed the D for a valuable considera- 
tion to examine, diagnose, advise and if necessary treat him concerning his 
urological difficulties in the year 1953. Subsequently P visited the D in 
July, 1954, March of 1955 and immediately -prior-to June 5, 1956. P claims 
that he made inquiries of D concerning D's examination, diagnosis, rec- 
ommendation and advice and the D stated that the operation was a very 
simple one which would require hospitalization only for some 3 to 5 days; 
that D expressly warranted to P for a valuable consideration that there 
was no danger to him and to his health from the operation, that he would 
be as good as new after the operation and that P would have no further 
urological difficulties; in reliance upon D's professional assurances and 
the aforesaid warranty, P authorized D to perform an operation on his 
prostate gland, same being the only operation recommended by D. At the 
time of the operation, P claims that in addition to the trans urethral re- 
section, D performed a vasectomy and a cystoscopy on P; that of the 
latter two operations, D never informed P, nor did D procure or have con- 
sent or have permission of the P to perform same; that at no time after 
the operation did D inform P that he had performed a vasectomy upon P. 

The P asserts that due to the D's negligence, carelessness and un- 
skillful performance, he was permanently injured and damaged. 

The negligence, carelessness and unskillfulness are based on the 
assertion that D failed to exercise the degree of skill and care or to 
possess the degree of knowledge ordinarily exercised or possessed by 
others of the D's profession in the vicinity (D of C). | 

The D'scareless, negligence and unskillful performance and failure 
to exercise the degree of skill and care, etc. possessed by others of the 
physicians in the vicinity are as follows: (1) failed to properly examine 


| 
the P prior to advising P to have a trans urethral resection in that he 


failed to make any visual examination of the prostate gland, i.e., failed 
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to perform a cystoscopic examination; (2) that D failed at any time to 
make a cystoscopic of the P until after P had been anesthestized for the 
operation on the morning of June 13, 1956 and until after he had performed 
the vasectomy; (3) the D used improper procedures in that D first per- 
formed a bilateral vasectomy prior to performing a cystoscopic, to make 
a visual confirmation of his pre-operative impressions and thereafter 


performing a trans urethral resection of the prostate gland; (4) that hav- 


ing performed the bilateral vasectomy first, which was impropgr, he 


then performed the cystoscopy, as a result of which he could not retract 
his steps and was committed to go forward and complete the trans ure- 
thral resection, whereas he should have stopped following the cystoscopy; 
(5) failed to use proper instruments or used improper instruments in the 
operation on the P in'that he failed to use sounds to calibrate the urethra 
prior to the insertion of a sheath of a McCarthy resectascope, No. 28 
French; that the instruments used were too large; (6) Failed to properly 
and skillfully remove tissue from the prostate gland in that he protracted 
the operation by taking too little tissue at a time; (7) in the performance 
of the operation of the P, D inserted a resectascope into P's urethra with- 
out ascertaining whether P could accommodate the resectascope and be- 
cause of the fact andiby reason of the fact that the P could not accommo- 
date the size resectascope (too large) used, D caused damage to P's 
external sphincter, urethra, anterior vesical and internai sphincter, 
bladder, testes and testes tubes and infection in pelvic region; (8) in that 
in the performance of the operation on P, D incised, gouged, damaged or 
removed tissue from the prostatic uretha, bilateral lobes causing a deep 
and anterior notch resulting in P's incontinence and which made neces- 
sary a second operation in an attempt to repair the damage caused; 

(9) in failing and refusing to give his professional attention, care and 
treatment to P thereby abandoning the P when the P needed treatment, 
i.e., when P left hospital, D cleared him as cured whereas in fact P was 
not cured, was still incontinent and needed professional care and treat- 
ment which was not afforded by D - that while P was recuperating from 
operation performed by D, and was still in the hospital he developed 


osteitis pubis for which D furnished no care and treatment; (10) D used 
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an excessive amount of time in which to complete the operation; (11) in 


failing to obtain the consent and authorization of P prior to performing 
a vasectomy on P; (12) by failing to obtain P's consent and authorization 
to perform the vasectomy, the D, in performing the vasectomy, tres- 
passed upon the P; that D discharged P from the hospital when in fact 
he was suffering from urinary complications and infection; (13) in that 
the D removed too much tissue from and damaging the anterior vesical 
neck necessitating further operative treatment. [14. Caused osteitis 
pubis by puncturing the vesical neck. ] | 
P further asserts that D breached his oral, expressed warranty 
with P in that P was not as good as new and did have further urological 
difficulty after D performed the operation; that the period of hospitaliza- 
tion was not 3 to 5 days and his recovery period consisted of more than 
only bed rest for a few days. Furthermore, D breached his contract with 
P in that he failed and refused to give his professional attendance, care 
and treatment to the P until P had fully recovered from the operation and 
was cured of the condition for which D performed the operation. D 
breached his contract by performing a vasectomy | 
At+the-time-of-the operation P was born Feb. 4, 1899. 


when his contract was to perform only a prostectomy. | 


DEFENDANT denies any carelessness, negligence or unskillfulness 
of any kind; denies that he made any warranties or representations of any 
kind to the P; denies that P has been injured or damaged in any regard; 
asserts that his care and treatment of P was in accordance with accepted 
standards prevailing in the D of C or vicinity. : 

Further, D objects to the entire pretrial order and pretrial proceed 
ings in that the claimed allegations of negligence, etc. by the P are repe- 
titious and redundant, vague and ambiguous, are beyond the scope of the 
issues as framed in the pleadings, are made for the first time after the 
expiration of the statute of limitations and request that the case be re- 
moved from the Ready Calendar and Pretrial Calendar since it is not at 
present in a position to be certified to or remain upon the! Ready Calendar. 


PLAINTIFF'S INJURIES 

As a result of D's neg and breach of contract, P claims he has been 
rendered incontinent, sterilized, suffers from urinary infection from time 
to time and remains under the care of a physician and has been since the 
operation for the incontinence and infection, all of which is permanent. 


SPECIAL DAMAGES 
1956 
Date Nature Amt 


June to Dec. Medical attention $ 213 . Sappington 
June Operation . Sabin 
Sept. Consultation . Moses 
June Heat treatments . Kenrick 
June Medical attention . Wise 
Sept-Dec Medical attention . Wyman 
July-Dec Physiotherapy . Rock 


To whom paid 


July 

June 
June-Dec 
Aug & Sept 


June - Dec. 


1957 
for year 
August 
Dec. 

Nov. 
Jan.-April 
Dec. 
Aug. 
Dec. 


Dec. 
Dec. 
Dec. 
For year 


Dec. 


Hospital expenses 
Hospital expenses 
Sick room supplies 
Laboratory service 


Nurse while in Emer- 


gency Hospital 


Drugs used in conn- 


ection with illness 


Medical attention 


mo " 


Physiotherapy 

Hospital expenses 

Hospital expenses 

Transportation to 
Erie 

Nursing service 


wy ” 


Drugs used in con- 
nection with illness 


Drugs used in con- 


nection with illness 


18 


345 


50 
25 


10 
116 
740 

17 


G.W. Univ. Hosp. 
Emergency Hosp. 
various people 
Bethesda clinic 


Whettelseys, 
Bethesda, Md. 


Dr. Wyman 

Dr. Reuter 

Dr. Hess 

Dr. Dorman 

Dr. Rock 

St. Vincents Hosp. 
G.W. Hosp. 


Penna. R.R. 
Fitzgerald 
Spender 
Tillman 


Whittelseys, 
Bethesda, Md. 


Etlands, Erie, Pa. 
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Nature Amt To whom paid 


—_—— 
Medical attention $90 Dr. Dorman 
us " 20 Dr. Wyman 
wy " 10 Dr. Sappington 
Drugs used in connection 
with illness 115 Whittelseys, 
Bethesda, Md. 
Transportation from Erie | 
54 Penna. R. R. 
P has further and additional expenses. | 
| 
STIPULATIONS | 
Counsel for the P agrees to supply counsel for D on or before 
June 1, 1961, and the Clerk of the Court, with a statement itemizing any 
expenses and all special damages he charges were incurred as a result 
of D'g negligence, etc., not hereinabove listed. | 
At pretrial, P's counsel had no written medical evidence of infection 
or incontinency of a permanent nature. P's counsel agrees to supply 
counsel for the D a written statement of a physician which will substan- 
tiate these claims furnishing the Clerk of the Court with a copy. on or be- 


fore June 15, 1961. 


| 
P asserts that it is unnecessary to amend his complaint in any way 


to assert the claims stated hereinabove by him. However. out of an 
abundance of caution, he desires to amend para 6 of his complaint as per 
document attached hereto, made a part hereof, inecrporated herein by 
reference marked "A''. D objects to the claims and obj ects to the 
attempt to amend on the basis that a claim or claims are cr is now being 
asserted which are barred by the statute of limitations. | 

The following may be admitted without formal proci subject to all 
proper legal objections: hospital records of Central Dispensary and 
Emergency Hospital of James B. Latta dated 6/12/56 - 6/21/56; 
hospital records of George Washington University Hospital of James B. 
Latta dated 7/13/56 - 8/1/56; hospital records of St. Vincents Hospital 


dated 12/8/57 - 1/7/58, consisting of 49 pages: 
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Counsel for the P agrees to submit all bills incurred by P to 
counsel for the D, on or before June 30, 1961. If these bills are initialled 
by counsel for D, the requirement of court that they be presented at pre- 
trial will be waived. Any other agreement with reference thereto between 
the parties shall be endorsed thereon. 

Counsel for the P offers documents marked P-1, P-2 & P-3, 
initialled by Examiner which he requests be admitted in evidence. D 
refuses to So stipulate. 

Counsel for the P asks that the hospital records of St. Vincent's 
Hospital Urological Clinic of James B. Latta, dated 9/30/57 - 10/1/57 
be admitted without formal proof, subject to objections as to materiality, 
relevancy. D refuses. 

Counsel for P agrees to make the Pavailable for the purpose of a 
physical examination by physician of D's choice before, but not to inter- 
fere with, trial, in any event, before September 1, 1961. 

Donald S. Caruthers, Esq. will try this case for the P; J. Joseph 
Barse Esq. will try this case for the D. 

The Examiner has requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. 


/s/ Donald S. Caruthers Counsel for Plaintiff 
/s/ 3. Joseph Barse Counsel for Defendant 


/s/ J. H. Finn 
Pretrial Examiner 


[Filed February 21, 1963] 
EXCERPTS FROM THE TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Wednesday, November 14, 1962 


The above-entitled matter came on for further trial before the 
HONORABLE EDWARD A. TAMM, Judge, United States District Court 
for the District of Columbia, and a jury, at 10:00 a.m. 


* * * * 
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THE COURT: You may proceed, Mr. Davis. 

MR, DAVIS: Call Miss Mabry. 

Whereupon, 

EDITH MABRY 
called as a witness on behalf of the Plaintiff and, eee been first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 

BY MR. DAVIS: | 
Q. Miss Mabry, state your full name for the record, please. 


A, Mrs. Edith Mabry. | 


| 
* * *x * | * 


Q. Are you appearing today pursuant to a subpoena duces tecum 
served upon Mrs. Esther B. McKenna, the Record Libratian at the New 
Washington Hospital Center? A. Yes, that is right. 

* * * * * 

Q. Have you brought with you the records of a hospitalization con- 
cerning a patient named James B. Latta at the old Emergency Hospital, 
from June 13, 1956 to June 21, 1956? A. Yes,I have. 

Q. Are those the records required to be kept in the ordinary course 


of business at the Washington Hospital Center? A. Yes. This is a copy 
| 


of the records; the originals are microfilmed. 
Q. Those are not the originals? A. Yes, they ard copies from the 
originals. | 
* * x * | 
Q. Now, the subpoena directed to Mrs. McKenna also asked you to 
bring a total itemized copy of the hospital bill. Is that contained in these 
records? A. No, we were unable to locate a copy of the hospital bill. 
* * * * * 
MR. DAVIS: Will you mark this, then, as Exhibit 1 and this copy 
as 1-A? | 
THE DEPUTY CLERK: Plaintiff's Exhibits 1 and 1-A, for identifica- 


tion. 


(Hospital Records were marked Plaintiff's Exhibits 1 and 1-A for 
identification.) 


Whereupon, 
ADEL LABIB 
called as a witness on behalf of the Plaintiff and, having been 


affirmed, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Will you|state your full name for the record, please? A. My 


name is Adel Labib, with George Washington Hospital. 
* * * * * 

Q. Mr. Labib, what is your occupation? A. Iama clerk in the 
medical records at George Washington University Hospital. 

Q. Are you appearing today pursuant to a subpoeana duces tecum 
served upon Madeline Brown, the Record Librarian at George Washington 
University Hospital? A. Yes, sir. 

Q. Do you have the records of a patient named James B. Latta 
from July 13, 1956 up through August 1957? A. Yes, sir. 

Q. Are those the records required to be kept in the usual course 
of business at your hospital? A. Yes, sir. 

MR. DAVIS: I offer these as Plaintiff's Exhibit 2 for identification, 

if Your Honor please. 

THE COURT: The record will be marked for identification. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 2 for identification. 


(G. W. Hospital Records were marked Plaintiff's Exhibit No. 2 
for identification.) 


Whereupon, 
HILBERT S. SABIN 
called as a witness on behalf of the Plaintiff, and having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Dr. Sabin, will you state your full name for the Court and jury, 

please? A. Hilbert S. Sabin. 
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Q. Where do you live, sir? A. 4903 Rockwood Parkway, North- 
west, Washington, D.C. | 

Q. Where is your office located? A. It is located at 1712 Eye 
Street, Northwest. 

Q. How long have you been at that address? A. ie August of 
this year. 

Q. What was your professional address prior to that? A. 1150 
Connecticut Avenue, Northwest. 

Q. Dr. Sabin, from what school and in what year aia you receive 
your M.D. Degree? A. Johns Hopkins Medical School, 1936. 

Q. That was a four-year course, was it, sir? A. Yes, sir. 

Q. Thereafter, where did you intern? A. I interned at the Johns 

Hopkins Hospital in Baltimore, Maryland | 

Q. What length of time? A. One year. 

Q. During that one year internship, did you specialize in any 
particular phase of medicine? A. Yes, sir. 

Q. What was that, sir? A. Urology. 


Q. Did you have any further internship or residency after leaving 


Johns Hopkins University? A. Yes, sir. 
Q. Where was that, sir? A. The Emergency Hospital, Washington, 

D. C., and the Massachusetts General Hospital in Boston, Massachusetts. 
Q. What year were you at the Emergency Hospital in this city? 

A. 1936 to 1938. | 


Q. And when you went to Massachusetts General Hospital in Boston, 
| 
what years did that embrace? A. 1938 to 1941. | 
Q. Is that what you would refer to medically as a residency ? A. It 


was, sir. ! 

Q. Was your residency at Massachusetts General Hospital in 
Boston in any particular specialty? A. Yes, it was in the specialty of 
urology. | 

Q. After your residency at the Massachusetts General Hospital, 
Doctor, did you become associate in connection with youn specialty at ~ 
any local hospital? A. Yes, sir, at Emergency Hospital in Washington, 
D.C. | 
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Q. You also became an associate in urology at Children's Hospital, 
did you not? A. That is correct. 

Q. How long were you at Children’s Hospital? A. With time out 
for military service, I have been there ever since. 

Q. When did you go into private practice, Doctor? A. 1941. 

Q. That was in the District of Columbia? A. Yes, sir. 


Q. Are you a member of the American Urological Association ? 


A. Yes, sir. 

Q. You are also a member of the American Medical Association? 
A. Yes, sir. 

Q. In connection with your specialty of urology, which you have 

practiced since 1941 -- A. That is correct. 

Q. -- have you written any articles in connection with your 
specialty? A. Yes, sir. 

Q. In what publications or through what media have they been pub- 
lished ? 

MR. BARSE: If Your Honor please, I fail to see the relevancy of 
this question. I object to it. 

THE COURT: Your objection is sustained. 

BY MR. DAVIS: 

Q. Doctor, as a member of the American Urological Society, do 
you read and get, in connection with your business, the Journal of Urology? 

MR. BARSE: I object, if Your Honor please. 

THE COURT: 'I do not see the materiality, Mr. Davis. 

MR, DAVIS: I want to see whether or not the Doctor keeps up with 
current developments in his specialty, if Your Honor please. 

THE COURT: I will sustain the objection. 

BY MR. DAVIS: 

Q. Dr. Sabin, when you were taking your four-year M.D. course 
at Johns Hopkins and your internship there in urology, whom did you in- 

tern under? A. Dr. Hugh Young. 

Q. Dr. Hugh Hampton Young? A. That is correct, sir. 
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Q. Did you regard him as a competent teacher in urology ? 


MR. BARSE: I object, if Your Honor please. 
THE COURT: I do not think this is material, Mr. Davis. I think 
you had better get to the facts that are on trial in this case. 
MR. DAVIS: All right, Your Honor. 
* x* * 
BY MR. DAVIS: | 
Q. Dr. Sabin, did there come a time when you took on as a patient 
Mr. James B. Latta, the plaintiff in this case? A. Yes, sir. 
Q. Do you recall the date of your first professional visit by Mr. 
Latta? A. That was June 20th, 1951. | 
Q. What are you reading from, Doctor? A. Iam reading from my 
office record of Mr. Latta. | 
Q. Are they your original office records? A. They are. 
Q. You received a subpoena by me, did you not, to produce those 
at this trial? A. I did. | 
Q. May I see the original office card? | 
(Document handed to counsel.) 
BY MR. DAVIS: 
Q. Referring to this card whichI hold in my handy | is this the date 
you have just referred to, June the 20th, 1951? A. That is correct, sir. 
Q. Where was that first visit made by Mr. Latta, to your office or 
you to his home? A. It was in my office. 
Q. And do you Know who referred him to you, sir? iA. I do. 
Q. And did you make an examination of Mr. Latta at that time ? 
A. I did. | 
Q. What did that examination consist of ? A. It cons isted of a 
complete physical examination with particular attention to the genital 
urinary system. | 
Q. Did you do any -- excuse me, Doctor, I thought you had finished. 
A. As such, it included a check of the kidneys, bladder, external genitalia 
and prostate gland, as well as a urinalysis. | 
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Q. Is this what you would call a manual examination ? A. In what 
respect are you asking that question, sir? 

Q. You made this examination of his external genitalia, his kidneys 
and blaader by your hands, did you not, manually? A. Manually, and it 
also included an inspection of these organs visually. 

Q. Did you use any scientific aids to make that examination ? 

* * * * * 
THE WITNESS: I didn't use any instruments at the time, no. 
BY MR. DAVIS: 

Q. Doctor, specifically what complaints did Mr. Latta make to 
you on that first visit in June of 1951? A. His specific complaints were 
as follows: This patient states that he has always had a nervous bladder. 
He has considerable urinary frequency upon arising in the morning which 
diminishes as the day progresses. There has been no diminution in the 
size and force of the urinary stream, no hematuria -- that means blood 
in the urine -- pyuria, pus in the urine -- chills, fever or renal pain. 

Q. Now, those were all matters which the patient told you, isn't 


that true, Doctor? A. Yes, sir. 


Q. You might call that a history before you made your examination ? 


A. That is true, sir. 

Q. Now, at that time, Doctor, did you make a manual examination 
of the patient's prostate gland? A. Yes, sir. 

Q. What did that disclose? A. I will again quote from my record: 
"The prostate gland shows one plus benign hypertrophy.” 

Q. Will you explain to the jury what you mean by "hypertrophy" ? 
A. Hypertrophy is benign as distinct from malignant enlargement of this 
gland. 

Q. Hypertrophy itself means enlargement, does it not? A. That 
is correct. 

Q. As the result of your examination, you determined that it was 
benign rather than malignant? A. That is right. 

Q. At that time, Doctor, did you recommend any treatment to 
Mr. Latta? A. No, I did not. 
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Did you recommend any medication? A. No, I did not. 


Q. 
Q. Did you recommend any course of diet or intake of fluids? 
A. | 


No, sir. | 
Q. What medical advice, if any, did you give him, Doctor, as a 
result of your examination? A. I felt that hissymptoms were not of 
sufficient severity at the time to warrant any specific treatment. 
Q. Will you refer to your records, Doctor, and let us know when you 
next saw Mr. Latta professionally? A. March 24, 1955. | 
* * * * | * 
Q. Dr. Sabin, I would like to go back just a moment to the first 
visit of June 20th, 1951, which you have just described. I think you told 
us that at that time you found by your manual examination of Mr. Latta's 
prostate gland that it was one plus. Was that your expression? A. Yes, 
sir. ; 
Q. Will you state to the jury what you mean by "one plus"? A. We 
grade degrees of enlargement of the prostate gland from one to four plus, 
four being the greatest erlargement and one being the least. 
Q. At that time you found the least enlargement of his normal 
prostate? A. Yes, sir. | 
Q. You next saw him almost four years later, March 24, 1955? 


* * * * * 


Q. Did the patient come in voluntarily at that time ? A. Yes, sir. 

Q. What complaints if any, was he making then, Doctor ? A. He 
complained of urinary frequency, hesitancy -- that is some delay between 
the time of attempting to urinate and actual institution of the urinary 
stream -- and nocturia, getting up at night to void one to three times. 

Q. Was he making any complaint of urinary retention in the bladder? 

A. No, he was not. | 

Q. Was he making any complaint of urinary retention on June 20, 
1951? A. It is impossible for an individual to make a complaint of 
urinary retention without obtaining the desire to void accompanied with 
the inability to do so. 
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Q. Isn't it a fact, Doctor, that medically and urologically speaking, 


the only way to determine retention is to catheterize the patient to ascertain 


how much urine is still retained in the bladder after voluntary voiding ? 
A. That is the most accurate way. 

Q. Did you catheterize him on either June 20th, 1951 or March 24, 
1955? A. I catheterized him on March 24, 1955. 

Q. Did you find any retention problem at that time? A. There was 
one ounce of residual urine present at that time. 

Q. That is after he had deliberately and voluntarily voided? A. Yes, 


Q. On that date, Doctor, March 24, 1955, did you again make a 
manual examination of his prostate? A. Yes, sir. 

Q. What did you find it to be then? A. There was still moderate 

enlargement of the gland. 

Q. Using the same grades as you mentioned a moment ago, one, 
two, three, four, it was one what then on March 24, 1955? A. I did not 
grade it at that time. 

Q. As a result of your examination on March 24, did you recommend 
any specific treatment then? A. No, because of the very small amount of 
retained urine, I didinot think that further treatment was indicated at 
the time. 

Q. Did you recommend any medication at that time? A. Since 
this is entirely a mechanical problem, medication is ineffective in such 
cases. 

Q. Doctor, when did you next see Mr. Latta professionally ? 

A. September 30th, 1955. 

Q. That was over six months after the second visit? 

* * BS * * 

Q. What complaints, if any, was he making at that time? A. There 
had been a little change in his complaint from the previous occasion six 
months previously. 

Q. What complaints was he making then, if any, Doctor? A. Mild 
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urinary. frequency, hesitancy and some nocturia. | 

Q. Substantially the same complaints as he nade on the two prior 
visits? A. That is correct. | 

Q. Did you make a manual examination of his prostate at that time? 
A. I did. | 

Q. Did you make any expression as to the size of the enlargement 
as of that visit? A. On that visit, I estimated the enlargement to be from 


one and a half to two plus. 


| 
; * 
| 


* * * *x 


Q. In other words, did that indicate to you, Doctor, that this was a 
rather slow progression in the enlargement with retesence to this patient? 
A. Yes, it did. | 

Q. When did you next see Mr. Latta, Doctor? A. On June 5, 1956. 

Q. That was at your office also, was it? A. Yes, sie 

Q. What complaints, if any, was he making then ? A. I did not 
record his complaints but from my recollection, they were essentially 
the same as they had been before. | 

Q. Did you make a general physical examination of Mr. Latta then? 
A. Yes, I did. 

Q. What was the result of that examination? A. I found that he 
was retaining five ounces of urine after voiding. 

Q. What was the other general physical condition aside from his 
urinary complaint? A. His general physical condition outside of his 
urinary complaints was pretty much the same. | 

Q. Did you make any examination manually of his prostate gland 
on June 5, 1956? A. Every time I examined Mr. Latta, I did a rectal 
examination and palpated his prostate gland. | 

Q. What did you find when you did so on June 5, 1956? A. There 
was little change from the previous examination. | 

Q. Did you make any recommendation to Mr. Latta at that time? 
A. Yes, I did. | 

Q. What was that, Doctor? A. I felt that he should undergo some 


sort of surgical procedure to relieve the urinary obstruction. 
| 
| 
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Q. Did you have in mind, with reference to the surgical procedure, 
what is medically known as a prostatectomy? A. Notas distinct from 
a transurethral prostatic resection, no. 

Q. You just used that medical expression "'transurethral prostatic 
resection.” That is a prostatectomy, is it not, Doctor? A. It is another 


type of operation to relieve obstruction due to prostatic enlargement. 


Q. How many types of prostatectomy are there, Doctor, urologically 
speaking ? 

* * * * * 

THE WITNESS: There are four recognized operations for the 
relief of this condition. 

* * * * * 

Q. Will you state what they are, Doctor? A. There are suprapubic 
prostatectomy, retropubic prostatectomy, perineal prostatectomy, and 
transurethral prostatic resection. 

Q. Will you explain to the jury, without too much detail, what you 
mean by a suprapubic prostatectomy ? 

THE COURT: Now, just a minute. I don't see the materiality of 
these other details, Mr. Davis. I think the question is what was done in 
this case, 

MR, DAVIS: I would like to suggest, Your Honor, I may show 
with reference to later evidence that this was the wrong type of prostatec- 
tomy with reference to this patient. 

THE COURT: That will be a matter of proof by other witnesses, 
then. The question with this witness is what he did on this occasion or 
these occasions. 

BY MR. DAVIS: 

Q. Have you, Doctor, in your own practice performed all four 
types of prostatectomies? A. I have. 

Q. Iam referring now up to 1956, you had performed all four? 

A. That is right. 

Q. After examining Mr. Latta, the patient in particular, you 
recommended the transurethral resection type, did you not? A. Yes, 
I did. 
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Q. Why did you recommend that particular type? A. Because I 


felt this type of operation was best suited to the condition that Mr. Latta 


presented. 

Q. Did you have a discussion on June 5, 1956, with the patient as 
to what a transurethral resection consisted of? A. Yes, sir. 

Q. Did you in detail explain that situation to him, what it consisted 
of? ! 

* * * * : * 
THE WITNESS: I explained what the operation consisted of, yes. 
* *x * * | * 

Q. Did you specifically tell him that it meant going through the 
urethra with a resectoscope and to cut out any obstruction of the urethra ? 
A. Yes, I did. | 

Q. Do you recall what Mr. Latta asked you about this proposed 
procedure? A. No, I don't recall specifically. ! 

Q. Do you recall specifically him asking you how feng the period 
of hospitalization would be for that type of prostatectomy ? A. I don't 
recall specifically his asking such a question, no. | 

Q. Do you recall specifically him asking you whether or not there 
was any risk or danger to life or subsequent health with such a procedure ? 
A. No, I don't recall specifically such a question. | 

Q. Do you recall specifically, Doctor, you making s. strike that. 

I assume, then, from your answer that Mr. Latta may have asked 
you those questions but you don't recall his exact words? A. That is 
correct; I don't recall his exact words. 

Q. Do you recall specifically, Doctor, when he asked you about 
the type of procedure that you told him that this was a relatively simple 
procedure? A. I told him that this procedure compared to the open-type 
of prostatectomy was considerably less uncomfortable and required a 
shorter hospitalization than they would. 

Q. Did you tell him specifically what the amount of Kospitalieation 
time would be in days? A. The average hospital time which I usually 
tell patients about this is from five to seven days. | 
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Q. I didn't ask you that; I asked you, did you tell him what the 
hospitalization would be, not your average time. A. I tell everyone -- 
THE COURT: ' No. Just answer the question. What did you tell 
him? 
THE WITNESS: I don't recall my exact words to Mr. Latta. 
BY MR. DAVIS: 
Q. Did you specifically state to him, Doctor, that after this procedure 


was accomplished by you that he would be as good as new and his waterworks 
problem would be ended? A. I did not make such a statement. 

Q. You deny making any such statement? 

THE COURT:' The witness has said he did not make it. 

BY MR. DAVIS: 

Q. Did you arrange the scheduling for this proposed surgical 
procedure, Doctor? A. Yes, I did. 

Q. Do you know when he entered the hospital? A. (Referring to 
notes.) June 12, 1956. 

Q. And did you see him at the hospital on June 12th? A. Idid 
not, I do not believe that I did. 

Q. On what date in June 1956 did you actually do this surgery ? 

A, June 13. 

Q. Do you recall what time of day you started? A. I believe it 
was 10:00 a.m. 

Q. Referring back to June 5, 1956, when you had this discussion 
with him about the procedure you proposed to do, did you describe it 
specifically in those medical words as a transurethral resection? 

A. I described the operation in terms which I thought he would understand. 

Q. Did you tell him at any time on June Sth, 1956, or any time up 
to June the 13th, 1956, that you intended to do a second operation, namely, 
a vasectomy, a sterilization? A. Not to my recollection, no. 

* * * * * 

Q. Doctor, I'show you what has been received and identified as 

Plaintiff's Exhibit 1-A which are photostats of the Emergency Hospital 
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| 
records. I direct your attention to the 8th page of these records and ask 
you if that is not the operative record as dictated by yourself and signed 
by yourself? A.Itis. | 
* * * *x | *x 


THE COURT: You are offering the entire exhibit or just this one 
sheet ? | 
| 
MR. DAVIS: Just this one sheet of 1-A, page 8. 
| 


| 
| 


THE COURT: The exhibit will be admitted in evidence. You may 


* x* * * 
read it to the jury. | 


(Sheet from Emergency Hospital Records was marked Plaintiff's 
Exhibit No. 1-B and received into evidence.) 


MR. DAVIS: Ladies and gentlemen of the jury, the Doctor has just 
identified as the operative record of Central Dispensary and Emergency 
Hospital under date of 6/13/56, History No. 186037, Room No. 560; Name, 
James B. Latta. | 

"Preoperative Diagnosis: Benign prostatic hypertrophy. 

"Postoperative Diagnosis: Same. | 

"Surgeon: Dr. Sabin; Anesthetist: Dr. Yuen; Began 10:20 a.m. 

"Anesthesia: Spinal, Pentothal; Closed 1:00 p.m. 


"Instrument Nurse: Moynihan 


"Operation: Vasectomy T.U.R. 

"Procedure: Under spinal and pentothal anesthesia with the patient 
inthe lithotomy position, the sheath of the McCarthy resectoscope was 
readily passed to the bladder. Inspection of the bladder with a four oblique 
lens revealed a moderate degree of trabeculation but no sontes, ulcers, 
tumors or diverticula. The ureteral orifices were normal in appearnace. 
Inspection of the prostatic urethra with the four oblique telescope revealed 
marked hypertrophy of the median lobe and moderate hypertrophy of both 
lateral lobes. There was some degree of elongation of the prostatic 
urethra. The obstructing tissue was resected and bleeding points well 

controlled by coagulation. At the conclusion of the procedure 
irrigation was only faintly pink tinged. A #20 Foley catheter was leftin- 
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dwelling. Patient was sent to the recovery room in good condition. 
"Signature Hilbert S. Sabin, M.D.” 
BY MR. DAVIS: 
Q. Dr. Sabin, I direct your attention now to page 8 of 1-A, I 


direct your attention to the lower lefthand corner and the initial 
"JO" and the date ''7/10/56".. Will you tell me what that indicated? 
A. I presume -- 
THE COURT: Don't presume. Do you know, Doctor ? 
THE WITNESS: I don't know. 
BY MR. DAVIS: 

Q. I direct your attention, then, Doctor, to the handwriting up in 
the upper lefthand margin, 'Loaned out."" Will you tell me what that 
indicates? A. I don't know the significance of that, either. 

* x * * * 

Q. Dr. Sabin, when did you dictate this operative procedure that 
appears in these operative records? A. I dictated on the dictaphone 
immediately following the operation. 

Q. That would be on June 13, 1956? A. That is correct. 

Q. Do you have any idea to whom this procedure may have been 
loaned out? A. No, I do not. 

Q. Is this, which I have just read into evidence, what you did in- 
sofar as this patient was concerned? A. With one exception, yes. 

Q. What was the one exception? A. This does not describe the 
passage of sounds prior to the insertion of the resectoscope. This was 
done in this case but it is not detailed in the operative report. 

Q. But if you had passed sounds before insertion of the resectoscope, 
wouldn't that appear in your operative report? A. Not necessarily. 

Q. Will you state what you mean, Doctor, for the jury's benefit, 
by the passage of sounds? A. Sounds are metal instruments which we 

pass through the urethra in order to determine roughly its 
capacity or size. Since the resectoscope is a rather large caliber, we 
want to be certain that the urethra is large enough to accommodate the 
resectoscope; hence, we pass these metal instruments or sounds to 


determine the size of the urethra. 
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Q. And do you recall, from your independent recollection, or do 
your records indicate, what size of sounds you passed in connection with 
this patient? A. Sounds Nos. 26, 28, and 30 French caliber. 

Q. What size of resectoscope did you finally use after passing 
these sounds in connection with this patient? A. No. 28 French re- 
sectoscope. | 

MR. DAVIS: Will you mark this, please, as Plaintiff's Exhibit No. 
3 for identification. ! 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 3 for identification. 

(Calibration gauge was marked Plaintiff's Exhibit No. 3 


for identification.) | 
BY MR. DAVIS: | 
Q. Doctor, can you identify this as a calibration gauge of the 
American Cystoscope with the French measured sounds? | A. Yes, I can. 
72 Q. And would you indicate, please, on that what you determine as 


a French 28? A. You wish me to indicate by pointing to it? 


Q. Would you indicate it with an"X", please? I think that will 
take ink. A. (The witness complied.) 
(Opposing counsel perused Exhibit.) 


BY MR. DAVIS: 
Q. You have indicated the top one between the printed numbers 27 
and 29, is that correct? A. Yes, I did. | 
* * * * 
THE COURT: Are you offering it in evidence? 
MR. DAVIS: I offer it in evidence. | 
* * * * | * 
THE COURT: The exhibit will be admitted in eviderice. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 3 in evidence. 
(Plaintiff's Exhibit No. 3 was received in evidence.)| 
THE COURT: Let the Marshal pass it to the jury. | 
(The jury viewed Plaintiff's Exhibit No. 3) 


* * * 
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Q. Dr. Sabin, do you recall testifying under oath in the office of 
Mr. Caruthers on October 26, 1959, in connection with this case? That 


is approximately three years ago. A. I don't recall the exact date, but 


I remember making a deposition in his office. 

Q. Do you recall being asked these questions and making these 
replies, page 31: 

"Question. Was there anything inserted prior to the insertion of 
the sheath of the McCarthy resectoscope ? 

"Answer. No. 

"Question. Did the resectoscope have a particular size, calibration, 
that is ? 

"Answer. Yes. No. 20, French. 

"Question. The record does not show that. 

Is that from your recollection, sir? 

"Answer. That is the only size resectoscope at that time. There 
have been some developed slightly smaller. But that is the routine 
resectoscope. The'standard resectoscope, I should say. 

"Question. The only: one available at that time ? 

"Answer. That's correct." 

Do you recall so testifying in 1959? 

MR, BARSE: Just a minute, Doctor. I believe Mr. Davis is making 
a mistake in reading the deposition as No. 20 French. No. 20 French is 
a typographical error which has been corrected. 

THE COURT: Mr. Davis. 

MR. DAVIS. I stand corrected on that. I see the deposition was 
continued a month later and on page 42, it was corrected to 28. 

THE COURT: So that you withdraw this question to the witness; 
is that correct? 

MR. DAVIS: No, I don't. With that correction -- 

THE COURT: I think you had better restate the question, then, 
so there will be no doubt as to what the witness is answering. 

BY MR, DAVIS: 
Q. Whether it would be 20 or 28, Doctor, do you recall testifying 
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on October 26th: ''That is the only size resectoscope at that time. 
There have been some developed slightly smaller. But that is the 
routine resectoscope. The standard resectoscope, I should say. 

"Question. The only one available at that time ? i 

"Answer. That's correct." | 

MR. BARSE: I object. Certainly, there is no foundation to ask the 
witness these questions at this time. He has not been asked about those 
in direct examination and referring to his deposition at this time certainly 
is improoer procedure. 

THE COURT: I will sustain the objection at this time. 

BY MR. DAVIS: | 

Q. Doctor, you knew there were smaller resectoscopes than a No. 

28 French, did you not, in June of 1956? A. In June of 1956, there were 


none available to me. 


Q. That wasn't my question, sir. You knew there were smaller 


sized resectoscopes? A. No, I did not. 


Q. Do you keep up with the brochures of the resectoscope manufac- 
turers in your practice? | 
MR. BARSE: I object. | 
THE COURT: Your objection is sustained. | 
BY MR, DAVIS: | 
Q. Do you recognize the American Cystoscope Makers, Inc., of New 
York as makers of the standard surgical cystoscopes and resectoscopes 2 
MR. BARSE: I object. This entire line is immaterial and irrelevant. 
THE COURT: I do not see the materiality when the witness has 
said that he did not know there were smaller resectoscopes. 
MR, DAVIS: This goes to his credibility, if Your Honor please, 
under the Abrams v. Gordon case in our Court of Appeals. I expect to 
show him this book and ask him if it isn't authoritative and show the publica- 
tion date. | 
THE COURT: Very well. 
BY MR, DAVIS: 
Q. Do you recognize this, Doctor, as a catalog of the American 
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Cystoscope Makers, Inc., of New York? A. Ido. 
Q. I show you the copyright date on the front page, 1952. Do you 


notice that, sir? A. Yes. 

Q. I show you now page 109 and ask you if that isn’t the standard 
model of electrotome, and on page 108 the Stern-McCarthy. 

The McCarthy resectoscope is the one you used, was it not, 
Doctor? A. It was. 

x * * * * 

Q. Doctor, I show you page 111 of this brochure andask you if, 
as a matter of fact, they didn't make them size 12 McCarthy for infants ? 

MR. BARSE: If Your Honor please, I object to this. I don't see 
the relevancy of it. 

THE COURT: |The question is addressed to credibility, Mr. Barse. 

MR. BARSE: The Doctor has said he knew of none. He said there 
were none available'to him. To attack his credibility, they would have to 
proceed to show that they were available in the hospital and that he did, 
in fact, know it. 

THE COURT: | The Court will overrule your objection. Is there a 
pending question, Madam Reporter ? 

(The pending question was read by the reporter.) 

THE WITNESS: I was aware that -- 

THE COURT:' No. Just answer the question. Did they make them, 
Doctor ? 

THE WITNESS: Yes, they did. 

BY MR, DAVIS: 

Q. I show you page 116, Doctor, and insofar as adults are concerned, 
they made them as low as 16, did they not, in the Nesbit resectoscope ? 

MR. BARSE: I object to the Nesbit resectoscope, Your Honor. 

THE COURT: Your objection is sustained. 

BY MR. DAVIS: 

Q. Dr. Sabin, did this surgical procedure that you performed on 
this patient, Mr. Latta, on June 13, consist of one or more than one part? 
A. I suppose you could say there were more than one parts which are 


always used in this operation. 
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Q. Do your records indicate which part you periormed first? 


A. The vasectomy was performed first. 

Q. The vasectomy. That is the sterilization, is it not? A. This 

operation was not performed for sterilization. 

Q. But that is the medical name for it, a bilateral Lee is 
it not? A. That is correct, but it was not a sterilization operation. 

Q. That is the end result of a bilateral vasectomy, is it not? 
A. That is correct. ! 

Q. Had the patient consented to that type of operation, Doctor ? 

MR. BARSE: I object. This is one of the open questions, apparently 
to be determined in this case. | 

THE COURT: I think the question is a proper one. Answer the 
question, Doctor. Read the question to the witness, Madam Reporter. 

(The pending question was read by the reporter.) 

THE WITNESS: I had not asked his consent to that operation, to 
my recollection. | 

BY MR. DAVIS: | 

Q. Now, you say you did that as the first part of this three-part 
procedure? A. Yes. 

Q. What was the second part, Doctor? A. The exathination of the 
bladder or cystoscopic examination. | 
Q. Now, up to that time, that is the first time you ever dida 
cystoscopic examination, was it not? A. That is the first time I deemed 

it necessary, yes. ! 
Q. I mean, of course, with reference to this particular patient, 
Mr. Latta. A. Yes. 
Q. At that time he was anesthetized, was he not? A, Yes, he was. 
Q. He had a spinal anesthesia of sodium pentothal ? A. No. He 
had spinal anesthesia and sodiumpentothal. | 
Q. During the course of this procedure, was the patient draped 
as you Say medically? A. Yes, he was. | 
Q. By "draped," you mean his head was covered so he could not 
see the procedure? A. He could not see the procedure by reason of 


being under anesthesia. | 
| 
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Q. This wasn't a general anesthesia, was it, Doctor? 
A. Pentothal anesthesia is a general anesthesia. 

Q. Isnt this, in this particular case, a local anesthesia? A. No, 
it is not. 

Q. Was the patient aware of what was going on around him? A, No, 
he was not. 

Q. He was out completely? A. He was unconscious. 

Q. Unconscious. Now, when you did this cystoscopic examination, 


what did you discover on that, Doctor? A. I discovered evidence of 


obstruction to the outline of the bladder. 

Q. Did you discover anything with reference to what is known as 
the median lobe of the prostate gland? A. Yes, I did. 

Q. Did you discover anything with reference to the two outer lobes 
of the prostate gland? A. Yes, I did. 

Q. What did you discover with respect to these three lobes? A.I 
discovered that they were enlarged. 

Q. After discovering that, was it then that you inserted this 28 
French resectoscope? A. The 28 French resectoscope was inserted 
first, the sheath of the resectoscope, and various telescopes for examina- 
tion were passed through it. 

Q. I believe you referred to it as a four oblique lens, did you not, 

in your operative procedure? A. That is correct. 

Q. After inserting the sheath and then inserting this 4 oblique lens 
telescope into the sheath, you saw what you have just indicated? A. Yes, 
sir. 

Q. Then you withdrew the telescopes, re-inserted in the sheath 
the resectoscope and proceeded to bring out pieces of tissue of the median 
and the two lateral lobes; is that correct? A. Yes, sir. 

Q. Doctor, in what manner did you bring out those pieces of tissue? 
Did you bring them out in large chunks or in small pieces? A. Small 
pieces. 

Q. Small pieces. And how long did it take you to complete this 


entire procedure? A. The anesthesia was. begun at 10:20 a.m. and con- 


31 


cluded at 1:00 p.m. However, that does not express the actual operation 
time. The operation didn't begin until sometime after the anesthesia 
was begun. | 
Q. Iwill refer you again, Doctor, to page 8 of Plaintiff's Exhibit 
1-A, the sheet which you say you dictated. You say, "Began 10:20 a.m., 


closed 1:00 p.m." 
* * * * * 
Q. Does that indicate the length of time of this over- all procedure ? 
THE COURT: The witness has just testified to the same figures. 
BY MR. DAVIS: | 

Q. Doctor, I address your attention to page 10 of Exhibit 1-A, which 
is the anesthesia record. That was signed and kept by Dr. Yuen, was it 
not? A. Yes, sir. | 

Q. That was your anesthetist present during the time of this 
surgery? A. Yes, sir. | 

Q. Will you take another look at the time here as 10: 30, spinal 
given; 10:45, vasectomy; 11:00 a.m., T.U.R. -- meaning transurethral 
resection. Isn't that what she has recorded on this anesthesia record? 
A. Yes. 

Q. Can you tell me why, Doctor, under the notation | 12: 15, she had 
the entry 'finished,"’ and then scratched that out and put “finished” over 
here at 12:45? What was it you did not finish at 12:15 ? A. I have no 
idea why she scratched out the word "finished." | 

Q. As she finally has the word "finished," it is at 1 45 is it not? 
A. Yes. 

Q. Under the anesthesia record? A. Yes. 

MR, DAVIS: I offer page 10 of Exhibit 1-A in evidence also at this 
time. | 

2 * * * * 


THE COURT: The exhibit will be admitted. 


(Anesthesia Record was marked 
Plaintiff's Exhibit 1-D and received 
in evidence.) | 


BY MR. DAVIS: 

Q. At the conclusion of this surgery, Dr. Sabin, did you visit the 
patient in what is known as the recovery room of Emergency Hospital ? 
A. Yes, I did. 

Q. Prior to sending him to the recovery room, in what condition 
did you leave him in the operating room? A. Very good condition. 

Q. By that, did you have any artificial appliance inserted in his 
urethra? A. Yes, a catheter was passed through the urethra and left 

there. 

Q. Is that what you refer to as an indwelling catheter? A. That 
is correct. 

Q. What was the purpose of that, Doctor? A. This is a routine 
procedure done following any prostate gland operation and provides 
for drainage of the bladder in the immediate post-operative period 
until healing is well under way. 

Q. Wasn't the primary reason for leaving an indwelling catheter 
in this patient after this procedure, which consumed about two and a half 
hours, wasn't the purpose of leaving it in there to give complete drainage 
from the bladder and from the perineum? A. I didn't understand the last 
term you used. 


Q. The perineum. Wasn't it for the purpose of giving complete 


drainage of urine from both the bladder and the perineum? A. Iam 


unfamiliar with the term "perineum" but the catheter was used to drain 
the bladder, yes. 

Q. It is a fact, Doctor, is it not, that not only infected urine but 
sterile urine would irritate the urethra and cause infection? A. Not 
necessarily, no. 

Q. Did you visit him after he was taken fromthe recovery room to 
his own room? A. Yes, I did. 

Q. During his course in the hospital, how often did you see him? 
A. Daily. 

Q. Do you have your office records before you, Doctor? A. Yes, I 
do. 
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Q. May I see the card you referred to a moment ago? 
| 


(Document handed to counsel.) 
BY MR. DAVIS: | 

Q. Referring to this card, Doctor, I direct your attention to the 
entry under 1956 June. You have an "0" under the date June 5 and the 
numeral "5" under the date June 20th. Will you indicate what the sig- 
nificance of thatis? A. This signifies that Mr. Latta made an office 
visit to me on June 5th; the charge for this visit was $5. 3 

Q. What does the "D" indicate under the date June 20th? A. The 
date of discharge from the hospital. | 

Q. May I see Exhibit 1-A again, please. 

(Document handed to counsel.) | 

I direct your attention to the doctor's order sheets, Doctor, and 
directing your attention to the last entry on that page "6/21/ 56 may be 
discharged, Sabin."" That is your handwriting and signature, is it not? 
A. Yes, itis. | 

Q. Then your office record is incorrect on that date; he was not 
discharged on the 20th, he was discharged on the 21st. 

THE COURT: Is this a question? 

MR. DAVIS: That is a question. | 

BY MR. DAVIS: | 

Q. Isn't that a fact? A. I will admit there is a discrepancy in 
these records. I don't know which is correct. 

Q. Now, during his stay in the hospital from June 13th to June 20th 
or 21st, whichever is correct, did he ever make any complaints to you 
of pelvic, pubic or abdominal pain? A. No, he did not. 

Q. Doctor, I direct your attention to this sheet of the hospital 
records which is marked at the bottom, "Graphic sheet" and ask you if 
you will state to the Court and jury what that is? | 

MR. BARSE: May I see it so I know what we are talking about? 


(Pathology report marked Plaintiff's 
No. 1-C, for iden.) 


(Opposing counsel viewed the exhibit.) 


BY MR. DAVIS: 

Q. Will you tell the Court and jury what this page is, Doctor? 

A. It is a graphic chart on which is recorded the patient's tem- 
perature, pulse, blood pressure, respiration, fluid intake and urinary output. 

Q. Now, directing your attention specifically to the temperature, 
Doctor, I note under the date -- What is that date? A. June 13. 

Q. June 13, which was the date of the surgery, his temperature 
went up -- 

MR. BARSE: Just a minute. Iam sorry. I object unless Mr. 
Davis can read colors on photostats better than I. The record reveals 
it is impossible to determine which of these is the temperature line 
and which is the line for pulse, because they are not in colors. For Mr. 
Davis to testify from this under the circumstances, I don't think it is 
proper. 

MR. DAVIS: I am asking the Doctor to testify, Your Honor. 

THE COURT: State your question to the witness. 

BY MR. DAVIS: 

Q. Will you indicate what this notation on the graphic sheet is, 

Doctor, up above 101 degrees on June 13th? A. It is impossible to tell 


from the sheet you have there, which is pulse and which is blood pressure; 


one is ordinarily in red ink and the other in blue. From this graphic 
sheet, there is no differentiation in color. 

Q. Will you tell me what this indication is, the highest elevation 
on -- what date would this be, the 14th? A. The answer is the same for 
all records on this graphic sheet. 

* * 
Whereupon, 
HILBERT S. SABIN 
resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 

THE COURT: Your last questions were addressed to thatpart of the 
hospital records described as a graphic chart. The witness, in his answer 
to your last two questions, had stated he could not tell which was the tem- 
perature and which was the blood pressure graphs. 
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DIRECT EXAMINATION - (Continue) 
BY MR. DAVIS: 

Q. Dr. Sabin, I show you this graph sheet from the fnaspiial 
records, Plaintiff's Exhibit 1-A, and ask you if itis nota fact that in 
recording these factual entries, respiration is indicated in black ink as 
is temperature, isn't that true, on the originals? A. I think on the orig- 
inals, there are two different colors to differentiate the two. 

Q. In other words, respiration and temperature are both indicated 
by black and pulse is indicated by red; isn't that true? A. ‘That is correct. 

Q. I direct your attention to the graphs at the bottom of the page, 
what does this one indicate, 20, 40, and soon? A. That is respirations. 

Q. What is the middle graph 50, 70 and 98? A. The two upper 
graphs without the different colors are indistinguishable. | 


Q. The average normal human temperature is 98.6, is it not? 


A. That is correct. | 
Q. Then, these peak graphs of going over 100 wouldn’ t they in- 
dicate to you as a physician the elevation in temperature ? A. That could 
well be the pulse rate. | 
Q. As a matter of fact, don't the hospital records indicate that 
this patient had run a low-grade fever during his week in the Emergency 
Hospital? A. I believe he did have a low-grade fever. | 
Q. What did that indicate to you, Doctor? A. This is an invariable 
finding following such an operation. | 
Q. What, if anything, -- I notice that record indicating running a 
low-grade fever was on June 20th, the day before his discharge. Did you 
make any recommendation with reference to that low- ~grade fever? 
* * x * * ~~ 
THE WITNESS: Yes, I did make a recommendation for the treatment. 
BY MR. DAVIS: 
Q. What were your recommendations, Doctor? A. Mr. Latta was 
placed on antibiotics and sulfur drugs. | 
Q. Did you also recommend sitz baths? A. Yes, I aid. 
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Q. With reference to this low-grade fever, do you recall testifying 
on November 17, 1959, on deposition on page 59 when asked the question: 


"Question. I also observe from the hospital record on 6/20/56, 


the notation 'has run low-grade fever.’ What is the significance of 

that to you? 

"Mr. Barse. Is that one of Mr. Sabin's notations ? 

"The Witness: Yes. 

"Mr. Barse. All right. 

"The Witness. That is a rather common circumstance follow- 
ing this transurethral procedure or any other operation on the urinary 
tract. We treated the symptom with various antibiotics and thera- 
peutic agents.” 

THE COURT: I don't think this is impeaching, Mr. Davis. 

BY MR. DAVIS: 

Q. Doctor, is it customary after an operation on the urinary tract, 
particularly one of the transurethral resections, to find what you call 
pyuria, that is, pus in the urine? 

MR. BARSE: I object. Mr. Davis is now asking Dr. Sabin what 
is customary. I think he is using him as an expert which I don't believe 
he has a right to do. 

THE COURT: I will sustain the objection. 

BY MR, DAVIS: 

Q. I believe you have testified this morning, Doctor, that after the 

completion of this operation, you left an indwelling catheter in the 
urethra of Mr. Latta; is that correct? A. Yes. 

Q. What was the calibration of that catheter? A. Twenty French. 

Q. Twenty French or 20 Foley? A. It was a 20 French Foley 
catheter. 

Q. Now, did you take periodic specimen of urine for purposes of 
analysis post-operative? A. No, I did not. 

Q. You did not? A. No, I did not. 

Q. Isn't that'contrary with accepted surgical procedures on a 
transurethral resection to ascertain whether or not there is pyuria in 


the urine? 


* *x | 


THE WITNESS: No, it is not customary; I seldom do it. 
BY MR. DAVIS: | 
Q. DoI understand your testimoney, then, that during his week 
in the hospital you did not take post-operative urinalysis ? | 
THE COURT: The witness has said he didnot. 
* * * * | * 
BY MR. DAVIS: | 
Q. Will you tell us what perineum is, Doctor? A. The perineum is 
that portion of the body in the male between the anus and the scrotum. 
Q. Does it also include the membranous urethra in the male? 
A. Well, that is an internal perineal organ but there was no drainage 
through the perineum in this operation; no incision was made. 
@. Doctor, did you visit Mr. Latta daily during his stay in the 
Emergency Hospital? A. Yes, I did. | 


* * * *x | * 
Q. Did you see him post-operatively in your office ? A. Yes, I did. 
Q. When did you recall that, Doctor? | 
THE COURT: When did you what? I didn't hear you. 
MR. DAVIS: Recall that. | 
THE WITNESS: What day ? 
BY MR, DAVIS: | 
Q. Do you recall being asked on your deposition of November 17, 
1959, page 62: 
"Question. Between the time Mr. Latta was released from 
the hospital on June 21, 1956 and July 25, 1956, did he at any time 


come to your office? ‘ 


"Answer. No, he did not.” | 


Your answer now is that he did? A. At the time that question was 
put to me, I did not have all of my office records at hand. ‘As you know, 

this is three and a half years later. I now find from my office records 
that I saw Mr. Latta for the first time following the operation on June 29, 
1956. 
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Q. When did you next see him after June 29, 1956? A. I beg 
your pardon ? 

Q. When did you next see him? A. July 9, 1956. 

Q. Both of those visits were at your office? A. They were. 

Q. Do you know how Mr. Latta got there? A. No, I do not. 

Q. Did anybody accompany him on either or both of those visits ? 
A. Ido not recall whether anyone accompanied him or not. 

Q. Do you recall, on either or both of those visits having a con- 
versation with Mrs. Latta in your office? A. I do not recall whether I 
had a conversation with Mrs. Latta on those specific occasions. 

Q. Let us refer to the first visit post-operatively, Doctor, on 
June 29th: What complaints, if any, was Mr. Latta making to you then ? 
A. He was complaining of some difficulty controlling his urine. 

Q. Do you recall whether he walked in your office with or without the 
aid of a cane or acrutch? A. I don't recall whether he had a cane or a 
crutch at the time. 

Q. Was he making any complaint of pubic or pelvic pain on that 
first post-operative visit? A. He was complaining of pain in his legs. 

Q. Did he make an examination of him at that time, Doctor? 

A. Yes, I did. 

Q. What was the nature and type of that examination? A. I looked 
at and felt his legs and abdomen. 

Q. Was he seated in a chair or was he on your examining table 
at that time? A. I don't recall what position he was in. 


* * * * x* 


Q. You have no recollection one way or another as to whether 


you placed him, or whether he got up on the examining table himself? 
THE COURT: This is repetitious, Mr. Davis. 
BY MR. DAVIS: 


Q. In addition to examining him, what did you do, Doctor? 


A. I examined his urine. 
Q. Did you catheterize him on that visit? A. No, I did not. 
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Q. Then you next saw him in your office in July? A. That is 


true. | 
Q. Did you examine him on your examining table at that time? 
A. I don't recall the position of examination on July 9th. : 
Q. What complaints, if any, was he making at that time? A. I 
believe he was still complaining of discomfort in his legs. | 
Q. As I understand you, then, at no time post-operatively or in 
the hospital did he ever complain of pelvic or pubic pain? ‘A. Not to 
my recollection. 
Q. And at no time, neither in the hospital or during these two 
post-operative visits, did you diagnose his condition as osteitis pubis ? 
A. No, I did not. | 
Q. Doctor, as a matter of fact, in your practice up to June and 
July of 1956, you had never seen a case of osteitis pubis, had you, sir? 
A. No, I had not. | 
* * * * 1 
Q. This was the first case of osteitis pubis you had ever encountered 
among your own patients, was it not, Doctor? A. Among my own patients. 
Ihad seen -- | 
THE COURT: No. You have answered the question. | 
BY MR. DAVIS: | 
Q. Did you ever prescribe for Mr. Latta on either of these post- 
operative visits medications of any kind? A. I don't recall. 
Q. Wouldn't your records reflect if you had? A. Not necessarily. 
Q. When did you next hear from Mr. Latta after the July visit? 
MR. BARSE: Was the question,when did you hear from him or when 
did he next see him? | 
THE COURT: The question was, when did you next hear from him. 
MR. BARSE: Thank you, sir. | 
THE WITNESS: I next saw Mr. Latta in my office on September 28th. 
BY MR, DAVIS: 
Q. Did you see him on July 25th, 1956, Doctor? A. May I request 
some more of my records, sir? 
THE COURT: Certainly. 


40 


(Witness conferred privately with his own counsel.) 

MR. BARSE: The witness has asked for the George Washington 
Hospital record, Plaintiff's Exhibit No. 2 for identification. 

THE COURT: Very well. 

(Documents were handed to the witness.) 

THE WITNESS: (Perusing exhibit.) Yes, I did see Mr. Latta on 
July 25, 1956. 

BY MR. DAVIS: 

Q. Yet, your office records do not reflect that visit, do they, 
Doctor? A. No, they do not. 

Q. How did you happen to visit Mr. Latta at George Washington 

University Hospital on July 25,1956? A. Because I was told by 
his physician, Dr. Sappington, that he had been admitted to the hospital 
and I, therefore, went to visit him. 

Q. Did Dr. Sappington tell you on what date he had been admitted 
to G.W. Hospital? A. I don't recall. 

Q. Would you refer to the records before you at G.W. and testify 
to the jury if it is not a fact he was admitted on July 13th? A. (Perusing 
exhibit.) That is correct. 

Q. May I see your office records again, your card? A. (Document 
handed to counsel.) 

Q. Your office records indicate that you saw Mr. Latta on July 24, 
do they not, Doctor? A. No, that was July the 9th. 

Q. July the 9th? A. That is correct. 

Q. There is no notation of the July 25th -- 

THE COURT: The witness has said there was no record in the 
office record of July 25th. 

BY MR. DAVIS: 

Q. So, according to the combination of both records, the hospital 
records and your office records, he was admitted to G. W. Hospital four 
days after you last saw him professionally, correct? A. Yes. 

Q. And your conversation with Dr. Sappington, will you tell us when 


that occurred, when you were first advised that he was in G. W. Hospital ? 


41 


A. I went to see Mr. Latta immediately upon learning of his hospitali- 
zation by Dr. Sappington. I had no prior knowledge of it prior to July 25th, 
1956. | 

Q. Do you recall where in G. W. you saw him on that occasion ? 
A. I saw him in his room. 

Q. Isn't it a fact, Doctor, that he was -- strike that. 

When you saw him, was he in bed? A. Yes. 

Q. Isn't it a fact, Doctor, when you saw him on that occasion on 
July 25th, he was on a wheel stretcher out in the hall preparatory to 
going into the therapeutic room? A. Not to my recollection. 

Q. Did you make an examination of him at that time? A. Yes, sir, 
I did. | 

Q. What was the nature of your examination? A. I!palpated his 
abdomen, legs and pubic region. | 
Q. Did you make any diagnosis at that time? A. I did. 
Q. What was that diagnosis ? A. I felt that he had a mild osteitis 


pubis. 


Q. Will you state to the Court and jury, if you know, Doctor, the 
nature of time in which it takes to gestate a condition such as you found 
on July 25, 1956? A. To my knowledge, and there is nothing in the liter- 
ature of osteitis pubis arising under three weeks following an operation. 


Q. When you made this manual examination with your hands of 
the pubic area, did the patient give any expression of pain? A. He ex- 
perienced discomfort on light pressure in the region of the pubic bone. 

Q. Didn't he, as a matter of fact, Doctor, almost jump out of the 
bed or off this stretcher that he was on, whichever it was? A. No, he 
did not. 

Q. Did you tell him at that time about your diagnosis’ ? A. I don't 
recall. | 

Q. You made an entry in the George Washington Hospital records, 
did you not, on that date? A. I did. ! 

Q. This is the entry under Clinical Record, is it not? A. Yes, sir. 
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Q. This is completely in your handwriting, is it not? A. Itis. 
Q. And signed by you? A. Yes, sir. 
* * * * 
THE COURT: Are you offering this in evidence? 
MR. DAVIS: Yes, sir, I offer Plaintiff's Exhibit 2 in evidence. 
THE COURT: The entire Plaintiff's Exhibit 2? 
MR. DAVIS: No, just this one page, which the Doctor has identified 
as bearing his diagnosis. 
THE COURT: I think it should be marked, then, so it can be iden- 
tified. 
* * * * *x 
THE COURT: The exhibit will be admitted in evidence. You may 
read it to the jury. 


(Sheet from G. W. Hospital Records 
marked Plaintiff's Exhibit 2-B for 
identification and received in evidence.) 


MR, DAVIS: Ladies and gentlemen of the jury, Plaintiff's Exhibit 
2, the clinical record of the George Washington records in the handwriting 
of Dr. Sabin reads as follows: 
"7/25/56 Don't believe there is any doubt but what this 
patient has a relatively mild osteitis pubis. Seems to be improved 


_Since starting Metacortin. The pyuria is a constant finding following 


transurethral prostatic resection. Xx" -- what does that mean, 
Doctor ? 
THE WITNESS: Diagnosis. 
MR. DAVIS: "Diagnosis will be confirmed if characteristic changes 
in pubis develop in x-ray. Signed Sabin.” 
BY MR. DAVIS: 

Q. Now, Doctor, I asked you a moment ago, I believe, concerning 
this statement that you have indicated here -- ''the pyuria is a constant 
finding following transurethral prostatic resection." That is what you 
wrote, is it not? A. Yes, that is true. 


Q. What do you mean by pyuria? A. Pus cells inthe urine. 
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Q. Isn't pus indicative of infection, Doctor? A. Yes, it is. 


Q. Wouldn't that, in good medical practice, call for you taking 
periodic and regular urinalyses of this patient post-operatively ? 

MR. BARSE: I object. He is asking the doctor to testify what is 
good medical practice. He is using him as an expert. | 
THE COURT: The objection is overruled. 

Answer the question, Doctor. 


THE WITNESS: This is a constant finding in all cases of prostate 


operations, pus cells in the urine. 
BY MR. DAVIS: 
Q. My question was, Doctor: Realizing, as you see that pyuria 


is a constant finding following transurethral prostatic resections, wouldn't 
good medical practice require and dictate the taking of periodic post- 
operative urinalyses? A. I had taken urinalysis on the two office visits 
prior to his admission to George Washington Hospital. I was well aware 
of the condition of his urine. | 

Q. Did you review these records on this occasion when you made 
this entry in the G. W. records? A. DidI review his hospital record? 

Q. Yes. A. Yes, I did. | 

Q. Did you also make the statement: "Seems to be improved since 
starting Metacortin"? That was the drug Dr. Boge istarted him on, 
wasn't it? A. On my advice. 

Q. Hadn't he started him on it long prior to July 26th? A. Dr. 
Sappington talked to me on the telephone and I advised him to start 
Metacortin. | 

Q. Did I understand you to say just now that you had this phone 
conversation, when, with Dr. Sappington ? | 

THE COURT: This is repetitious, Mr. Davis. 

MR. DAVIS: Iam sorry, Your Honor. I thought he said the 23rd, 
but Iam not sure. 


THE COURT: The witness did not say the 23rd. 


BY MR. DAVIS: 
Q. When did you have this conversation with Dr. Sappington that 
you recommended the administration of Metacortin? A. Prior to my 


seeing the patient in the hospital. 


Q. I direct your attention to this entry on the page 7/17/56, 


Physicians’ Order Sheets, particularly to the entry in the lower left- 
hand corner 7/23/56 -- 

MR. BARSE: What page, Mr. Davis? 

MR, DAVIS: Unfortunately, these pages are not numbered. It's 
labeled ''Physicians' Order Sheet." 

BY MR. DAVIS: 

Q. "7/23/56, Metaccrtin, 5 milligrams BID" -- what does that 
dosage indicate? A. You mean "'BID''? 

Q. Yes. A. Twice daily. 

Q. Then, if you recommended the administration of Metacortin 
on July 23rd to Dr. Sappington, does that refresh your recollection now 
as to whether that was the date you first learned he was in the hospital ? 
A. I presume it was. 

Q. Then you did not go to See him as soon as you ascertained that 
he was in the hospital, did you? A. I did not see him until the 25th. 

Q. Doctor, I want to go back for a moment to this bilateral vas- 
ectomy that you performed on June 13, 1956 in Emergency Hospital. Will 
you state to the jury what is the exact nature of that type of operation and 
what you did to Mr. Latta on that occasion, the first of this three-part 
procedure? A. This is a procedure that is routinely done on men who are 
undergoing prostate operations. It is done to prevent severe infection 
occurring around the testicle. If this is not done, such infection occurs 
in a great majority of cases or in a great number of cases. This isa 
prophylactic procedure. It is never done in young men in child-bearing 
age. It is done to prevent a serious complication marked by tremendous 

swelling of the testicle, chill and high fever. 

Q. I didn’t ask you why, Doctor; I asked you what you did. 

THE COURT: Just a minute. 
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Read the question to the witness, Madam Reporter. 


(The pending question was read by the reporter.) 

THE WITNESS: You wish a description of this operation ? 

BY MR. DAVIS: | 

Q. Ido. A. The operation consists of tying off the ‘spermatic ducts, 
two very small incisions, less than an inch in length are made in the 
scrotum, the ducts are identified and tied. : 

Q. Are any incisions made during the course of that surgery ? 
A. Two small incisions are made in the scrotum, approximately one 
inch in length. | 

Q. When you use the word "bilateral," you mean you made such 
an operation on both testes, did you not? A. Yes, sir. 

Q. This incision that you made, did that sever the spermatic cord? 
A, It interrupted its continuity, yes. | 

Q. As a result of that operation, it, in effect, made Mr. Latta 

sterile? A. Yes. | 

Q. And by sterile, I mean it destroyed forever the child- producing 
functions of those glands? A. Yes, it did. | 

Q. What was his age at that time in June of 1956 ? A. Fifty-seven. 

Q. Doctor, will you tell the jury what the effects are of a sterili- 
zation? A. There are no effects at all upon the patient. | 

THE COURT: At all, what? | 

THE WITNESS: There are no physical effects at all upon a patient. 

BY MR. DAVIS: 

Q. Doesn't it, in later life, Doctor, make a male patient in some 
ways feminine? A. Absolutely not. | 

Q. Doesn't it in some respect destroy the functions of the hair 
glands? A. It does not. | 

Q. It does not. | 

Doctor, did you ever see Mr. Latta professionally after his dis- 
charge from George Washington University Hospital ? A. Yes, I did. 

Q. Give us the first date you saw him afterwards. | | A. September 28, 


1956. 
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Q. Where did you see him on that occasion? A. In my office. 

Q. What, if any, complaints did he have at that time? A. He was 
complaining of difficulty controlling his urine. 

Q. Anything else? A. What we describe as stress incontinence. 

Q. By incontinence you mean that he had no control over leakage 
of urine, is that true? A. No, I did not. I said stress incontinence. 

Q. What do you mean by stress incontinence? A. That means on 
straining, coughing ior sneezing he would lose a few drops of urine. 


Q. Did he still have any evidence of this condition of osteitis pubis ? 


A. He was greatly improved at this time. 


Q. Was he still under medication for that condition? A. Not to 
my knowledge. 

Q. He was still under the care of Dr. Sappington, was he not, in 
September? A. I believe that he was. 

Q. Did you prescribe anything for him on that visit? A. I treated 

him on that occasion. 

Q. May I see the record you just referred to, Doctor, where you 
mentioned stress incontinence? A. (Document shown to counsel.) 

Q. Will you indicate where the word "stress" appears in this 
record? A. That is what I observed the patient to have at that time. 

Q. Your record doesn't indicate the word "stress," does it, 
Doctor? A. I will quote from my record. 

Q. No. I want you to just answer my question. Your record does 
not include the word "'stress"? A. The word "stress" does not appear. 
cd * * * * 

BY MR. DAVIS: 

Q. Doctor, this paper, which you have just extracted from your 
office records concerning this patient, I notice some of the record is 
in type and some of it is in longhand. A. That is correct. 

Q. The longhand, is that your handwriting, sir? A. It is. 

Q. Whose typing is the remainder of the record? A. My secretary's. 

Q. I direct your attention to the first entry on the front side of 
Plaintiff's Exhibit 4: "6/13/56 Transurethral resection of prostate per- 
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formed at Emergency Hospital.” Is that correct? A. Yes. 
x * * * i ok 

Q. Would you read into the record, Doctor, the entry of 9/28/56? 
A. "Several weeks following transurethral resection, developed what 
appeared to be osteitis pubis. Treatment with Cortisone, physiotherapy, 
vitamins, and so forth. Isnow able to walk quite well but has some in- 
continence. Bladder filled with KMNO, Solution and given sphincter 
exercises. Can hold eight ounces siti leakage and can start and 
stop fairly well. Urine clear." | 

Q. Doctor, why didn’t you make an entry in your own hospital 
records of the condition you found on July 25th? | 

THE COURT: In your own hospital records? | 

BY MR. DAVIS: 

Q. In your own office records, 1am sorry. A. I had made an 
entry in the hospital record at that time. : 

Q. Why didn't you make any entry of your conversation with Dr. 
Sappington on July 23, 1956? A. That is not my custom. | 

Q. Your next entry on Exhibit No. 4 is dated 10/5/ 56 and reads: 
"incontinence gradually improving," does it not? A. Yes, it does. 

Q. You still haven't used the words "stress ee even 

there, have you? | 

THE COURT: I think this is argumentative, Mr. Davis. 

* * * * | * 
BY MR. DAVE: 

Q. Docdor, I want to go back for a moment to this transurethral 
resection. I believe you said earlier this morning that you excised this 
tissue in small pieces. | 

THE COURT: The witness did so testify. What is your question ? 

BY MR, DAVIS: | 

Q. Did you use in this McCarthy resectoscope a rotating resecto- 
scope? A. No, I used the standard resectoscope. 

Q. That is a manual resectoscope, is it not? A. Yes, it is. 
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Q. How many times, during the course of this two-and-a-half- 


hour period did you have to insert the resectoscope and bring out tissue ? 


A. That is impossible to answer. 

Q. Can you give us an approximation of how many times you did 
in this particular patient's case? A. No, I cannot. The sheath of the 
resectoscope is never removed until the operation is concluded. 

Q. In the meantime, the resectoscope, itself, is going in and through 
this sheath repeatedly, bringing out tissue, is it not? A. No, you remove 
tissue which drops back into the bladder and it is only at fairly rare in- 
tervals, that you use an instrument to wash the tissue out, a so-called 
bladder evacuator. 

Q. Did you ever wash the tissue out and save it for later laboratory 
purposes? A. Certainly. 

Q. Did you, in this case? A. Certainly. 

Q. Did you ever weigh the amount of tissue you took out from 
Mr. Latta's bladder and urethra? A. I did not personally weigh the tissue, 
no. 

Q. Did you request the pathologist todo so? A. The specimen 
was sent to the pathologist by the operating room personnel. 

Q. Did you ever get a report from him as to weight of that tissue 
excised? A. They measured the size but not the weight of the specimen. 

Q. What was that, sir? A. May I request the Emergency Hospital 
records? 

Q. Yes, you may. 

(Document handed to the witness.) 

A. I read from the laboratory report and the tissue removed at the 
time of operation, ''specimen consists of numerous pieces of firm fibrous 
grayish-white tissue, measuring in toto about 3 centimeters in diameter.” 

Q. Would you read the middle paragraph, Doctor? A. "Multiple 
sections of prostatic tissue show relative increase of the fibro muscular 
stroma. The remaining acini are lined by a low columnar mucus secret- 
ing epithelium with some papillary enfoldings. There is no indication of 
malignancy." 


It is signed 'Edmonds," the name of the pathologist. 
* * * * 
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Q. Now, did there come a time, Doctor, after September of 1957, 

when you again saw him? A. Yes. 

Q. Give us that date, please. A. The next visit to my office was 
on October 5, 1956. | 

Q. What was his condition at that time? A. He was improved. 

Q. What condition, specifically, are you referring to now, the in- 
continence? A. Yes, Iam. | 

Q. What was his condition as to pain? A. I have no indication 


that he was suffering pain at that time. | 


Q. Did you make an examination of him on October 5, 1956? 


A. Yes, I did. 

Q. What was the type of examination you gave him4 A. I catheter- 
ized him and instilled 9 ounces of a sterile solution into his bladder, 
following which I removed the bladder and had him void, starting and 
stopping the urinary stream. 

Q. Just a minute, Doctor. I believe you said you removed the 
bladder. You didn't mean that, did you? A. The catheter. I also did 
a urinalysis. | 

Q. Did you do anything else on that occasion? A. That is all. 

Q. When you Say you instilled into his bladder a certain amount of 
liquid content, then had him expel it with a stop and go stream, what would 
you say was the purpose of that, Doctor? A. That was to exercise the 
weakened bladder sphincter. | 

Q. Are you referring now to the internal or the external sphincter 
muscle? A. The external. | 

Q. Doctor, in the course of this resection over this two-and-a- 
half-hour operation, did you remove any of the internal sphincter muscle ? 
A. No. | 

Q. You did not? 

THE COURT: The witness said no, Mr. Davis. 

MR, DAVIS: All right. | 

BY MR. DAVIS: | 
Q. I direct your attention again -- A. I will quality that statement. 
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In removing the middle lobe of the prostate gland, this is taken down to 
the internal sphincter. It is possible that very small pieces of the internal 
sphincter might be removed. These were not recorded, however, in the 
laboratory report. 

Q. Did you testify on November 17, 1959, on page 69, in answer 

to a question by Mr. Caruthers: 

"Question. Do you understand the question ? 

"Answer. It is not clear, but do you mean was any tissue 
removed from the sphincter ? 

"Question. Yes. 

"Answer. There was none removed from the external sphincter 
at all. Inthe process of removing the median lobe of the prostate 
gland one removes the tissue down to the internal sphincter and 
conceivable small amounts of that muscle are removed." 

* * * * * 

Q. Is that a purpose of this type of prostatectomy, to remove even 
pieces of the internal sphincter, Doctor ? 

* x* * 

THE WITNESS: No, not necessarily. 
BY MR. DAVIS: 
Q. That is not one of the natural objects of this procedure, is it? 
A. That is correct. 
Q. And if any portion of it, of the sphincter muscle -- I am referring 
now to the internal sphincter -- is removed, that is accidental ? 
* * * * * 
THE WITNESS: It is not removed purposely. 

BY MR. DAVIS: 

Q. But if it is removed, even accidentally, that would have the 
effect, would it not, of causing some degree of incontinence? A. No, it 
would not. 


Q. Isn't it the purpose of both sphincter muscles to clamp on to 


the urethra to control the stop and start of urine from the bladder ? 


A. Urinary incontinence is primarily dependent upon the action of the 


external sphincter. 
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Q. Up to June 13, 1956, can you tell us how many transurethral 
resections you had done in your own practice? A. Somewhere between 
| 


three and four hundred, 


Q. That would be the maximum, correct? A. No, that is a con- 


servative estimate. 

Q. I believe you told us this morning that one of the urologists 
you interned under at Johns Hopkins University was Hugh Hampton 
Young, is that correct? A. That is correct. | 

Q. Do you regard him as an authority -- 

THE COURT: I sustained on objection to this question on the pre- 
vious occasion, Mr. Davis. | 

MR. DAVIS: If Your Honor please, under the authority of the 
Abrams vs. Gordon case, I think this is a proper question now to ask the 
Doctor whether he agrees with Dr. Young. | 

THE COURT: I don't think Dr. Young's status is in) ‘question in 
this case. 

BY MR. DAVIS: 

Q. Dr. Sabin, have you read the book known as A Surgeon's Auto- 


biography, written by Dr. Hugh Hampton Young? A. Yes, I have. 
Q. Published by Harcourt, Brace & Company, Inc. | 


* * * * | 


| 

Q. You say you have read the book. I will show you the publisher's, 

the front page, and ask you if the date is not September 1940? A. Yes, it 
is. 


* * * * | * 
MR. BARSE: I can anticipate that he is gomg to read because he 
is opening the book. I would suggest that before he does $0 that he make 
a proffer at the bench because I think anything he refers to is objectionable. 
THE COURT: Very well. 
(AT THE BENCH:) ) 
MR, DAVIS: If Your Honor please, I propose to ask the witness 
now whether he agrees with this statement of Dr. Young which appears 
on page 122, which he has admitted reading, to this effect: 
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"It has been argued that transurethral resection of the pros- 
tate should supplant prostatectomy, on the ground that itis a 
simpler and safer operation and the patient is more quickly cured. 
That such usually is the case, I do not agree. 

"The wide use of transurethral resection of the prostate is 
relatively recent, but already many cases have been encountered 
in various clinics that testify to the incompleteness of the operation, 
the frequency of infection, prostatitis, painful urination, recurrent 
hemorrhage, development of more and more obstruction, bladder 
stones, and other complications." 

And then, finally, on page 124, I propose to ask him if he has read 
this statement: 

"As one largely responsible for the development of trans- 
urethral operation on the prostate, I would be the last to condemn 
this procedure that I have employed so effectively in hundreds of 
cases, but I am forced to state that such technique is not the ideal 
in many prostate cases, and shelling out enlargements is the 
better operation." 

THE COURT: Are you finished? 

MR, DAVIS: Yes, Your Honor. 

MR. BARSE: This book is one which Dr. Sabin says he has read. 
That doesn't make it authoritative, number one. 

Number two, he has not testified that he relied upon that. 

Number three, the date of the book is 1940; the time of this operation 
was 1956. 

Number four, this is, of course, an attempt by the plaintiff to prove 
standards of practice or desirability of practice as stated by a person 
who is not here and is not available for cross-examination. I think this 


is the answer to why the Courts have not allowed them in this type of 


procedure. 
THE COURT: What specific allegation of negligence do you 
address this question to? 


MR. DAVIS: Particularly to Dr. Young's statement originating 
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this process, that shelling out enlargement by way of suprapubic prostat- 


ectomy is better than transurethral resection, which he sai the originator 
of. He says he would be the last to condemn it. 

THE COURT: I do not think this establishes a standard of medical 
practice in the District of Columbia. I think that Dr. Young’ s observations 
might relate to a standard of practice in 1940 in Baltimore, I do not think 

this establishes a standard of practice in the District of Columbia. 

I will sustain the objection. | 

MR. DAVIS: I am not certain that it couldn't be considered. 
Baltimore is only 40 miles from here. 

THE COURT: In 1940, when Hugh Young was there, Baltimore was 
10,000 miles from the District of Columbia, insofar as the’ ipractice of 
medicine was concerned. | 

MR. DAVIS: Well, in 1938 -- | 

THE COURT: I have ruled on the matter. There is no argument. 

MR. DAVIS: Very well, Your Honor. 

(IN OPEN COURT:) 
BY MR. DAVIS: 

Q. Dr. Sabin, I assume in your practice you keep up) ‘with the medi- 
cal literature in your field, do you not? 

MR. BARSE: Thisquestion was asked this morning. | iI objected and 
the Court sustained my objection. | 

THE COURT: I do not see the materiality, Mr. Davis. 

MR. DAVIS: May I cite, Your Honor, the case of Abrams vs. Gordon, 
reported in 107 U.S. Appeals D.C. at page 254, in which the Court of Appeals 
for this jurisdiction says that it is proper to interrogate a medical witness 
as to literature with which he expresses familiarity, particularly now these 

being publications in the American Journal of Urology, of which he 
is a member, and of which he is a subscriber. And, incidentally, a con- 
tributor. I think this goes to his credibility as to whether he believes 
this, that, or the other thing is the proper procedure. | 

On cross-examination, which this is, it is appropriate under the 


Abrams vs. Gordon case. 
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MR. BARSE: Abrams, of course, does not say what Mr. Davis 


Says it says. It says literature which is proven to be authoritative may, 


on occasion, be used. There is no proof here of the authoritativeness 
of any literature. Merely that it is printed and published doesn't mean 
that it is authoritative or reputable or was relied upon by the witness. 

THE COURT: I will sustain the objection at this time without pre- 
judice to your right to pursue this matter further when you establish 
the status of your literature, Mr. Davis. 

MR. DAVIS: I don't want to run counter to Your Honor's ruling, but 
may I -- 

THE COURT: You don't have to worry about it, you won't. 

BY MR. DAVIS: 

Q. Dr. Sabin, do you know Dr. Wayland K. Hicks, a urologist of 

Sioux City, Iowa? A. No, I do not. 

Q. Have you read, or, are you familiar with the publication known 
as the Journal of Iowa State Medical Society? A. I know there is such 
a publication, yes. 

Q. Have you read the publication in that Journal dated March 1956, 
an article written by Dr. Wayland K. Hicks captioned ''A Quarter Century 
of Transurethral Prostatic Resections''? A. No, I have not. 

Q. Would you agree with this statement by Dr. Hicks -- 

MR. BARSE: I object, if Your Honor please. 

THE COURT: Your objection is sustained. 

BY MR, DAVIS: 

Q. Dr. Sabin, do you know Dr. Elmer Hess? A. I did know Dr. 
Hess, yes. 

Q. Will you state for the record who he is, sir? A. Dr. Hess was 
a urologist in Erie, Pennsylvania, who is now dead? 

Q. He is now dead? A. Yes, he is. 

MR. DAVIS: Fortunately, we have his deposition. I didn't know 
that, Your Honor. 

BY MR. DAVIS: 
Q. Dr. Hess at one time was president of the American Urological 


Society,.was he not? A. Yes. 
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Q. He was also president of the American Medical Association? 
| 


A. Yes, sir, he was. 
Q. Did you regard, or do you regard him as an authoritative 
writer on the subject of urology ? | 
MR. BARSE: I object to this question. I submit whether Dr. 
Hess is an authoritative writer is not the question; it is whether a piece 
of literature is authoritative. | 
THE COURT: The objection is overruled. | 
* * x* * 
THE WITNESS: Yes. 
BY MR. DAVIS: 
Q. Do you agree with this statement of Dr. Hess appearing in the 
Journal of Urology, Volume 67, No. 6, in June 1952, entitled "The After- 


| 


math of Prostatectomy," and which reads as follows -- 
MR. BARSE: I object. 
THE COURT: Will you come to the bench. 
(AT THE BENCH:) 
THE COURT: State your objection. 
MR. BARSE: The same objection that I made as to the prior read- 
ing with these additions: It is not the writer who might write an article -- 


he may write hundreds of articles -- it is a given article which the Abrams 
case says must be relied upon by the witness. According to his testimony, 
this article has not been relied upon by the present witness. 

Beyond that, Dr. Hess was a physician who treated this plaintiff 
and performed an operation. The plaintiff's attorney went to Erie, 
Pennsylvania, to take Dr. Hess' deposition and they started to take his 
deposition. They stopped taking his deposition when he said he was being 
used as an expert witness and they did not pay him an expert witness fee. 
I don't believe, under the circumstances, when they started the deposition 
and they didn't continue it when they had an opportunity to continue, that 
they can now do with articles written by him what they did not do when 
they had the opportunity to examine him. | 

Beyond that, Dr. Hess practiced in Erie, Pennsylvania. This 
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article they refer to was written in 1953. He was obviously writing it 


for his own practice. It cannot be used as a standard of practice in 


Washington in 1956. 

THE COURT: Are you finished? 

MR. BARSE: Yes, Your Honor. 

MR. DAVIS: This article is in the Journal with which this witness 
says he is familiar and the Society of which he is a member. It is some 
four years before the particular surgery and in this article, he reviews 
statistics as to the aftermath of prostatectomy. He reports all of these 
symptoms on a five-year basis, comparing it to the survey of cancer 
patients -- the type of symptoms that recur if there is inadequate pro- 
statectomy. I think this is proper as to whether or not he agrees with 
Dr. Hess, Since it is only four years prior. Erie, after all, is not a city 
as big as Washington, D. C., but it is a metropolitan area. The author 
is the past president of the American Medical Association and the witness 
has identified him as authoritative. Whether he agrees with him, he can 
Say yes, or no. 

THE COURT:; What do you say to Mr. Barse's specific objection 
that you had an opportunity to take this man's deposition ? 

MR. DAVIS: We didn't know of this article then. We obtained this 
from him when his deposition was taken. Only to delineate the course 
of treatment by Dr. Hess, we know he is a suprapubic advocate. We didn't 
know of this literature then. That was two years ago. 

MR. CARUTHERS: I was the one that took Dr. Hess' deposition. 
I went to Erie to interview Dr. Hess for the taking of the deposition. I 

was there and we were proceeding with it and when we got to one 
point, Dr. Hess interrupted me and said, "If I am an expert, pay me $500. 
I am not going to answer any more questions until I am paid $500." 

He was under subpoena out of the Federal Court to appear as a 
witness. I was not prepared to pay him $500 at that time. 

In addition to that, he instructed his associate, Dr. McLaren, not 
to testify unless he was paid an expert witness fee of $250, and I wasn't 
prepared to pay that, either. That is where we finally -- after much 
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discussion on and off the record -- left the matter and this where the 
deposition is. | 

Under those circumstances, I don't feel that returning to Erie and 
paying him $500 was in order. ! 

THE COURT: Are you finished? | 

MR. CARUTHERS: Yes, Your Honor. 

MR. BARSE: I would like to see the specific nerereaes and the 
specific part he is going to read now. 

MR. DAVIS: The part commencing with the first red check mark 
and continuing down to the bottom of the page. 

MR. BARSE: How far are you going to read? 

MR. DAVIS: To the bottom of the page from the first red check mark. 

MR. BARSE: If Your Honor please, I suggest that the Court read 
this because this is not even pertinent to the issues in this case. 

(Court perusing document.) | 

THE COURT: What specific acts of negligence do you say is sup- 
ported by this proffered testimony ? | 

MR. DAVIS: Inadequate resection, insufficient removal of the pro- 
static obstruction, spending too great a length of time in the operation, 
two and a half hours, which is too long for the constant traumatization 
of the urethra, and failure to diagnose osteitis pubis and to take periodic 
urinalyses since he has now admitted that pyuria is a common sequela 
of this type of operation. 

THE COURT: I am going to sustain this at this time because the 
present state of the record has nothing in the record to indicate two hours 
and a half was too long a period and/or that there were other irregularities 
in the operative procedure. I do so without prejudice to your right to 
retender this exhibit or repeat this question when there is further evidence 
in the record as to what you charge are irregularities. In other words, 
the only thing before the Court now is the chronology of the records. 

MR. DAVIS: While we are at the bench, will Your Honor indulge 

me a moment? I want to get the record and make a proffer on that 


point. 


THE COURT: Very well. 

MR, DAVIS: I would like to proffer at this time a paper by Dr. 
Wayland K. Hicks, printed in the Journal of Iowa State Medical Society, 
under the caption "A Quarter Century of Transurethral Prostatic 
Resections," which paper was initially read at the annual meeting of the 
North Central Branch of the American Urological Association in Chicago 
on September 27, 1955 and on page 143 of Dr. Hicks’ article, he states 
as follows: 

"Ordinarily a surgeon needs to perform 500 to 800 resections 
in order to achieve maximum skill. My feeling is that if one aims 
to 'channel out’ the average prostate, he will never develop much 
skill at resections nor be completely satisfied withhis results. 
**** All factors being equal, the inadequately resected patient 
has more chance of early recurrence of symptoms, will carry in- 
fection longer, will tendto have intermittent hematuris and, in gen- 
eral, will be more symptomatic. **** Transurethral prostatic 
resections of over an hour in length tend to increase all hazards. 
Prolonging a resection after the membranous urethra has become 
tight may cause later contracture. Thus the ability to do a re- 
Section quickly is a definite advantage. A tight anterior urethra is 
almost certain to give some degree of stricture later on. A tight 
meatus should always be incised over a sound until the fibrous 
band gives way completely. The postoperative use of large drain- 
ing catheters may cause stasis along the urethra, and thus may 
produce strictures or even peri-urethral abscesses. With careful 
hemorrhage control, there is no reason for the use of a postresection 


catheter larger than size No. 22 and occasionally even smaller 


sizes are advisable." 
THE COURT: There is nothing in the record at the present time 
as to any inadequacy. Your proffer is a matter of record. 
MR. DAVIS: All right, sir. 
(IN OPEN COURT:) 
BY MR. DAVIS: 
Q. Dr. Sabin, I believe you were up to October 5, 1956. Did you 
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see Mr. Latta professionally after that date? A. Yes, sir, 

Q. When was that? A. Well, I saw him on a great many occasions. 

Q. Give us the next date after October 5th. A. December 18. 

Q. Was that at your office? A. Correction -- the next visit at my 
office was on December 14. | 

Q. What complaints, if any, did he have at that time? A. He was 
still complaining of difficulty in controlling the urine. | 

Q. Was he complaining of any pain in the pelvic or ue area? 
A. Not to my recollection. 

Q. Did you make an examination of him on December 14, 1956? 
A. Yes, I did. | 

Q. What did that consist of ? A. It consisted of catipves seater 
urinalysis and so-called sphincter exercises. 

Q. What was the purpose of these sphincter exercises 7 ? A. To 
strengthen the weak sphincter. | 

Q. You are referring now to which sphincter as the weak sphincter ? 
A. The external sphincter. | 

Q. Just prior to that visit of December 14th, had you received a 
call from Mr. Latta's general physician, Dr. Sappington? A. Ido not 
recall. | 

139 Q. Do you recall shortly after Thanksgiving having a call from 

Dr. Sappington, telling you the patient was still having trouble with his 
pubic area? A. No, I do not. | 

Q. Do you recall Dr. Sappington at any time telling you that you had 
to do something for this patient? A. No, I do not. | 

Q. When did you next see him after December 14th? A. December 
17th. 

Q. Was that at the office also? A. Yes, sir. | 

Q. What complaints did he have then? A. The complaints were 
the same all through this period of treatment. 

Q. Did you give him sphincter exercises on that oesasion? 
A. Yes, I did. | 

Q. When did you next see him? A. December 2ist. 
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Q. Give us, Doctor, without detailing every one of these, the dates 
without the treatment when you saw him after December 21st. A. December 
21st, December 26th, January 2, January 14th, January 30, 
February 13, February 27, March 13, March 27, April 10th, April 24th, 
May 8th, May 22, June 5, June 11, July 10, July 24, August 7, August 22nd, 
and September 11th. 
Q. I take it September 11th, 1957, then, was your last professional 


examination of this patient? A. Yes. 


* * * * * 


Q. Dr. Sabin, you have given us some 22 dates that you saw this 
patient. You mentioned December 14, 1956 through September 11th, 1957. 


What were you doing for him during that entire period? A. I was giving 
him Sphincter exercises to improve his urinary control. 

Q. On each of these 22 visits, you gave him sphincter exercises ? 

A. Yes, sir. 

Q. Did it improve anything in relationship to the sphincter? 

A. His control improved under this treatment. 

Q. I noticed before we got into the Devember 14 visit, the last 
visit you mentioned prior to that was October 5, 1956. 

* * x* * * 

Q. As a matter of fact, you say him on December 3, 1956 at your 
office, did you not, Doctor ? 

* * * * * 

THE WITNESS: I have no record of a visit on that date. 

BY MR. DAVIS: 

Q. On or about that date, December 3, 1956, in the course of your 
recommendations, did you recommend that he purchase and use what is 
known medically as a Cunningham clamp? A. I don't recall the date of 
such a recommendation. 

Q. Did you on any date make such a recommendation? A. I pos- 
Sibly did but I do not believe as late as December. 

Q. What is your recollection as to when you did so recommend ? 

A. Ido not recall, as I have said, the exact date, but I believe 


it was sooner after the operation. 
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Q. You mean you are going back now as far as June 1956 ? 
A. Possibly so. | 

Q. What is a Cunningham clamp, Doctor? A. It is a sponge 
rubber clamp to prevent urinary leakage. 

Q. What does it clamp onto, taking the word “clamp”? A. It 
clamps onto the penis. 

Q. Pursuant to your recommendation, did Mr. Latta  eanehase a 
Cunningham clamp? A. I believe he did. | 

Q. Did he ever report back to you the effectiveness of it? A. I 
don't recall, sir. | 

Q. Did he tell you that this did not control the saeddtinence. that 
he still had it anyhow? A. I don't recall such a report. | 

Q. I notice from the records of Emergency Hospital, which have 
been received in evidence, that this surgical procedure began at 10:20 
a.m. and closed, as the expression is, at 1:00 p.m., a period of some 


two hours and twenty minutes. In the three or four hundred transurethral 


resections you had done before this one, did any of them im that length of 
time, Doctor? A. Yes, they have. | 
Q. Why did it take so long with reference to Mr. Latta? A. This 


was not an unusual length of time. 

Q. You have previously told us the growth of this prostate gland 
was only one and a half plus to two, which was not an abnormal growth. 
Would it take two hours before you could finish to resect that? A. Some- 
times the smaller glands require more meticulous rae than the 
larger ones. | 

Q. I take it you had this McCarthy resectoscope inserted in the 
urethral canal this entire period, did you not? A. No, I did not. 

Q. You mean after the operation started you removed the sheath? 
A. No, the vasectomy was first done. During that time io was nothing 
in the urethra. | 

Q. According to the anesthetist's report, you started the I.U.R., 
at 11:00 a.m. 

THE COURT: Is this a question? 
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MR, DAVIS: I am asking him to verify that, if Your Honor please. 
THE COURT: The witness did so testify earlier today, Mr. Davis. 
BY MR. DAVIS: 
Q. And it closed at 1:00 p.m. 
THE COURT: The witness has testified to that fact. 
BY MR, DAVIS: 

Q. Would it'be necessary, Doctor, to take two hours to remove 
this small amount of prostatic obstruction? A. I don't believe, if you 
will examine that carefully, that you will find that it took two hours. 

Q. Do you recall approximately how many times you had to insert 
and reinsert the resectoscope into the sheath to bring out what you did 
bring out? 

THE COURT: This is repetitious, Mr. Davis. You asked the wit- 
ness this question before. 

BY MR. DAVIS: 

Q. Doctor, isn't it a fact the longer the sheath is inserted, the longer 
the operation takes, it causes damage to the muscle and the tissue tone 
of the tissue? A. Not necessarily, no. 

Q. Isn't that the usual sequitur of such a lengthy procedure ? 

A. No. 

Q. Did anything unusual develop in the course of this procedure 
that made you take this length of time? A. No. 

Q. Would you classify this as the normal run-of-the-mill transure- 
thral resection? A. This is a very difficult, meticulous operation, par- 
ticularly as far as controlling the bleeding is concerned and it cannot 
be rushed. 

Q. I notice, again in your recitation of the office visits, during the 


time you were giving this sphincter muscle exercises, from August 22 
to September 11th, you ascertained that Mr. Latta had been to another 


urologist on or about that time. A. Yes, I did. 
Q. Who was that, sir? A. In fact, he asked me if he might con- 


sult another urologist. 
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Q. And you didn’t recommend this other urologist, “8 you? 


A. I acquiesced willingly to such a consultation. 

Q. Didn't Mr. Latta tell you he had already made the | Seeauecrante: 
himself, to see this other urologist? A. I don't recall how he put it. 

Q. That was Dr. Reuter, was it not? A. Dr. Reuter. 

Q. Spelled R-e-u-t-e-r. A. That is correct. 

Q. He is connected with the George Washington University Hospital, 
is he not? A. Yes, he is. 

Q. Did you ascertain that Dr. Reuter had done a eer exam - 
ination of Mr. Latta? A. Yes, sir. | 

Q. When was that, sir? A. That was probably the day of sucha 
cystoscopic examination -- 

Q. I refer you to the George Washington University Hospital records 
and ask you if that wasn't done August 27,1957? A. According to this 
record, it was. | 

Q. Doctor, do you remember De. Reuter's handwriting and his 
signature? A. No, I do not. 

Q. I will read the results -- 

MR. BARSE: I object. 

THE COURT: Your objection is sustained. 

MR. DAVIS: Well, I have this sheet in evidence, if Your Honor 
please, the clinical record which is the recordation of fact as disclosed 
by cystoscopic. | 

THE COURT: Give it to the.Clerk and let her mark it. 


64 


THE DEPUTY CLERK: Plaintiff's Exhibit 2-A for identification. 


(Sheet from G.W. Records marked 
Plaintiff's Exhibit No. 2-A for identi- 
fication.) 


MR. DAVIS: I would like to read into evidence at this time, if 
Your Honor please, from Exhibit 2-A. 

THE COURT: You must offer this in evidence first. 

MR. DAVIS: I offer it in evidence. 

THE COURT: Is there any objection to this offer in evidence? 

MR. BARSE: Yes, Your Honor. 

THE COURT: | State the ground for your objection. 

MR. BARSE: Dr. Reuter is one of the physicians who treated Mr. 
Latta. Dr. Reuther is available. This is his opinion and conclusion 
based upon his examination of the plaintiff. I don't believe this record 
falls under the Taylor Shop Book Rule decision. 


* * * * 


THE COURT: I will sustain the objection. 
* * * * 
BY MR. DAVIS: 
Q. Doctor Sabin, after Dr. Reuter made this cystoscopy, did I un- 
derstand you to say that he called you? A. AsJI recall, he did. 
@. And what was that conversation? A. He told me that the 
sphincter muscle was intact, the bladder neck free. He said there was 


some remnants of lateral lobes remaining. 


Q. Did he tell you anything about a deep anterior notch? A. No, 
he did not. 
Q. Did he tell you anything about the necessity for doing further 


surgery to resect the balance of these lobes? A. He did not recom- 
mend such surgery to me. 

Q. Did you report, after that conversation, to Mr. Latta that you 
had talked with Dr. Reuter? A. I don't recall whether I did or not, 
but I believe Mr. Latta was in on September 11th, 1957 and I presume 


this subject was discussed. 
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Q. Did you,.as a result of that conversation with Mr. Latta, after 


you had talked with Dr. Reuter, offer to do the second surgery free of 
charge? A. I did not think further surgery was indicated. 

Q. I take it by your answer, then, you deny making such an offer? 

THE COURT: Is that correct? | 

THE WITNESS: I don't recall such an offer, Your Honor. 

BY MR. DAVIS: ! 

Q. Would you deny making such an offer? A. I don't recall 
such an offer. | 

Q. Would you deny making such an offer? | 

THE COURT: The witness has said he doesn't recall, Mr. Davis. 

BY MR. DAVIS: ! 

Q. I take it, then, that offer could have been made and you have 
forgotten when you say you don't recall? A. IsaidI don't recall such 
an offer, sir. | 

Q. Now, talking about these resectoscopes and sounds, Doctor, do 
you have the particular type of French resectoscope, the 28 in your own 
office? A. Yes, Ido. | 

Q. When you use the facilities of a hospital, particularly their 
cystoscopy room, do you take your own instruments with you or do you 
rely upon the availability of the hospital's equipment? | 


* * *x * * 


THE WITNESS: I used my own and also the hospital's equipment. 
BY MR. DAVIS: | 

Q. So, on this occasion of the surgery to Mr. Latta, you would have 
whatever proper equipment was necessary from your own equipment in 
addition to the hospital equipment? <A. I kept my own resectoscope at 
the hospital at that time. I used my own equipment and I also used the 
hospital equipment, which were interchangeable. ! 

Q. Doctor, do you regard Austin I. Dodson of Richmond, Virginia, 
who wrote the book on "Synopsis of Genitourinary Diseases," published 


| 
in 1941, as an authoritative writer on genital urinary diseases ? 
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MR. BARSE: I object; first of all, he is talking about a writer; 
second, he is talking about a book in 1941. This happened in 1956. 
Third, by its very title, this is a synopsis. Synopsis by definition cer- 
tainly is not an authoritative matter. 

* * * * * 

THE COURT: I will permit the witness to answer the pending 
question. 

Answer the question yes, or no, Doctor. 

THE WITNESS: I know Dr. Dodson as an able urologist. I don't 
say that I agree with him in all the things he says. 

BY MR. DAVIS: 

Q. Do you have his book in your office? A. No, I do not. 

Q. Have you read it in the course of your practice? A. Not 
the particular book you have in your hand. He has a larger book which 
is in our hospital library, which I have consulted. 

Q@. I show you this particular issue which was published in 1941 
and direct your attention to pages 34 and 35 in which he describes -- 


* * * * * 


Q. Eliminating the description, then, in this book he also pub- 


lishes a photograph, does he not, of the various urethral sounds used 


in your profession? 
* * * * * 


THE WITNESS: I see a photograph of the sounds and bougies on 
page 35. 

BY MR. DAVIS: 

Q. Will you explaintothe Court and jury what you mean by a 
bougie? A. A bougie is an instrument which is used to dilate the 
urethra, particularly in the presence of urethral stricture. 

Q. Isn't it contrary, Doctor, a bougie is used to explore the an- 
terior urethra whereas a sound is used to dilate the urethra? A. Not 
necessarily. A sound can calibrate the urethra as well as a bougie. 

Q. Would you disagree with Dr. Dodson that the sounds -- 
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MR. BARSE: I object to any reading from this book by Mr. Davis. 
THE COURT: Will you come to the bench. | 
(AT THE BENCH:) | 

THE COURT: You may make a proffer of your question, Mr. Davis. 

MR. DAVIS: As to the instruments used in urologic practice in 
this situation as described by Dr. Dodson under the heading "Sounds": 
"Sounds are metallic instruments used to dilate the urethra. They are 
usually curved but may be straight. Nos. 16 to 30 French are needed” 
-- describing them by figures -- "Carsten's sound is perforated and 
equipped with an attachment for a Luer syringe. It may be used also as 
an instillator.' | 

I want to show that the sounds were considerably lower than the one 
he states on the witness stand. 

THE COURT: I don't know whether the conditions that existed in 
1956 in this special field were the same conditions that existed in 1941. 
There is a period of 15 years. I don't know what changes were made in 
this period of time. I don't know what advances, if any, were made. I 
am going to sustain the objection to this material without prejudice to 
your right to reoffer it when someone testifies that these are the condi- 
tions or were instrument conditions existent in 1956. I assume from the 
identification of your witnesses at the beginning of the case that you are 
going to have several doctors testify. When you lay a foundation for this 
type of material, you may reoffer it. 

MR. DAVIS: I was going to show that if they existed in 1941, they 
existed in 1956 also. The witness also testified on his deposition, as I 
recall it, that smaller sounds were originated after 1956. The docu- 
mentary evidence is that they existed prior to 1956. It says here 16 to 

30 French -- If they existed in 1941, they were known by 1956 as 


to their availability. It is contradictory to his deposition which is prior 


to his testimony here. 
MR. BARSE: There is testimony here as to sounds -- the doctor 
testified he passed sounds calibrated 26, 28 and 30 French. It was a 28 


French resectoscope which he used. He said he was unaware of any size 
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smaller than 20 French resectoscope, not sounds. This book states the 
instruments that a doctor should have; he should have sounds of all these 
sizes. That is not in issue here, that he didn't use the proper size sounds 
or didn't have it. 

THE COURT: This relates to sounds rather than resectoscopes, 
is that correct? 

MR. DAVIS: Yes, Your Honor. 

THE COURT: The witness testified on deposition he did not know 
there were smaller resectoscopes than No. 20 French. If you have some- 
thing to disprove that, to question his -- 

MR. DAVIS: He didn't know there were 28 French, 28 is correct; 
20 was an error. 

THE COURT: ‘If you have testimony to show there were smaller 
resectoscopes than the No. 28, you may question the witness about it. 

MR. BARSE: He also asked the witness about using this other book 
in the last question which Mr. Davis asked to which Your Honor sustained 


an objection. Doesn't this book show there is a size 26 resectoscope of 
some other make than a McCarthy? I object because it doesn't pertain to 


a McCarthy resectoscope. 
THE COURT: That is correct. I think the questions are proper if 
they are addressed to the witness’ credibility and to his testimony. 
(IN OPEN COURT:) 
BY MR, DAVIS: 
Q. Did you know in 1956 that urethral sounds for calibrating the 
urethra were made in sizes smaller than a 26 -- 
MR. BARSE: I object, Your Honor. I don't see the materiality of 
this question. 
THE COURT: The objection is overruled. 
Answer the question, Doctor. 
THE WITNESS: Certainly. 
BY MR. DAVIS: 
Q@. You knew they were made in smaller sizes? 
THE COURT: The witness said yes, certainly, Mr. Davis. 


BY MR. DAVIS: 

Q. Did you tell us this morning that you didn't know there was a 
smaller size resectoscope than the French 28? A. Such resectoscopes 
were not available in the Washington hospitals at that time! 

Q. You didn't have any smaller sizes in your own office equipment? 
A. No, I did not. 

Q. Did you know they were manufactured and made available to the 
urological profession in smaller sizes? A. Idon't know whether at 
that time I knew they were in existence or not, but certainly none of them 
were available to the Washington hospitals, any of them. 

Q. I think you have identified this morning this catalog of the Amer- 
ican Cystoscope Makers, Inc., published in 1952, did you not? 

THE COURT: The witness did, Mr. Davis. 

MR. DAVIS: Will you mark this Plaintiff's Exhibit No. 5. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 5 for identification. 


(Document was marked Plaintiff’ s Ex- 
hibit No. 5 for identification. ) 


MR, DAVIS: If Your Honor please, I offer in evidence at this time 
Plaintiff's Exhibit 5, pages 110, 112, 116 and, finally, 121. 

THE COURT: For what purpose do you offer them? 

MR. DAVIS: Showing the manufacture and availability of smaller 
resectoscopes, although not of the McCarthy trade name. 

MR. BARSE: I certainly object to it. | 

THE COURT: The Court, andI am sure the jury, doesn’ t know the 
difference between the names of these resectoscopes and What the differ- 
ences are as identified by their names. I will sustain the objection until 


there is some showing that these various names have no other connota- 


tion than the name of the manufacturers or something of a kind. 
BY MR. DAVIS: 
Q. Dr. Sabin, I show you page 110 of this volume and ask you if 


you have ever heard of the McCarthy electrotome of smaller caliber ? 


A. Yes, sir. 
Q. Will you state whether that is an instrument used in transurethral 
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resections? A. It is too small for use in adults in prostates of any 
size. 

Q. Is it used in infants or adolescents? A. Yes, itis. 

@. I ask you to look at page 112 which makes reference to the 
Stern-McCarthy convertible model electrotome and ask you if you are 
familiar with that type of surgical instrument? 

MR. BARSE: I object, if the Court please. 

THE COURT: I think the questions should be addressed to 1956, 
Mr. Davis. 

BY MR. DAVIS: 

Q. Were you familiar, in 1956, with that type of instrument? 

A. I can only tell you that such type of an instrument was not available 
to me in 1956. 

THE COURT: Just answer the question. Were you familiar with 
it, Doctor? 

THE WITNESS: I was not familiar with it by my own use, no. 

BY MR. DAVIS: 

Q. I direct your attention now to page 116 on which is indicated 
the Nesbit resectoscope of a smaller caliber. Were you familiar with 
that in 1956? 

MR. BARSE: iI object, Your Honor. This question was asked 
earlier and Your Honor sustained an objection. 

MR. DAVIS: I am asking about this page -- 

THE COURT: Just address the Court, Mr. Davis. 

State your question. 

BY MR. DAVIS: 

Q. Dr. Sabin, were you familiar, in 1956, with the fact that there 

were Nesbit resectoscopes of smaller caliber? A. Yes, sir. 


Q. Were any of those available to you either in your own office 


equipment or in the Emergency Hospital cystoscopy room? A. No, 


sir. 
Q. Then I take it, Doctor, you are not up with the latest scientific 


equipment to practice your profession -- 
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MR. BARSE: I object and move that it be stricken. | 
THE COURT: I think this is an argumentative question, Mr. Davis. 
BY MR. DAVIS: | 

Q. Doctor, what was your fee for the surgery for this vasectomy, 
the bilateral vasectomy, the transurethral resection and the cystoscopy 
which you did on June 13, 1956? A. My entire fee for all my services 
to Mr. Latta, including some 25 or 30 office visits and the operation, was 
$300, $200 of which was paid by Medical Service of the District of Colum- 
bia and $100 by Mr. Latta. | 

Q. The fee for the surgery was separate, wasn't it, Doctor? 

A. No, this was the total charge. There was no additional charge 
made. | 

Q. Didn't you tell me a moment ago that you did not bill him for 
the post-operative treatment in the nature of sphincter exercises ? 
A. I said the charge was for my entire treatment to Mr. Latta. There 


was no additional charge. 


| 
| 
* * *x * 
| 
| 


CROSS EXAMINATION 
BY MR. BARSE: 
Q. Dr. Sabin, going back to the first time that you saw Mr. Latta, 


by whom had he been referred to you? A. Dr. Thomas Sappington. 

Q. Do you know why Dr. Sappington referred him to you? 
A. Because of his urinary complaints. i 

Q. Those complaints were what, please, sir? A. ‘This patient 
states that he has always had "nervous bladder" -- these were his own 
words -- has considerable urinary frequency upon rising in the morn- 
ing, which diminishes as the day progresses. There has been no par- 
ticular diminution in the size and force of the urinary stream, no hema- 
turia, pyuria, chills, fever or renal pain. There was no history of blood 
or pus in the urine, no history of chills, fever or renal pain, which are 
usually indicative of kidney infection; but he did ero of getting up 
at night to void. 
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Q. Did you come to an opinion at that time as to what his condi- 
tion was in medical standards? A. I felt he was an extremely 
anxious, nervous man with a moderate degree of benign prostatic hyper- 
trophy -- mild benign prostatic hypertrophy. 

Q. What were your instructions to Mr. Latta at that time, sir? 

A. Iadvised him that no specific therapy was indicated at that 
time since drugs were ineffective in the treatment of such symptoms in 
the absence of infection. Most of his symptoms seemed to be due, at 
that time, to the mild enlargement of the prostate gland. The symp- 
toms, themselves, were rather mild in nature. 

Q. Did you tell him to come back at any specific time? A. I 
told him to come back if his symptoms became worse. 

Q. He next returned on March 24, 1955, is that correct? A. Yes, 


Q. What were his complaints at that time? A. He was com- 
plaining of urinary frequency, hesitancy and getting up at night one to 


three times. 


Q. Did you make an examination and come to a conclusion? 


A. Yes, I did a physical examination including an examination of the 
prostate gland. 

Q. What did your examination reveal? A. It again showed 
moderate benign enlargement of the prostate. The urinalysis was 
negative. Catheterization after voiding produced only one ounce re- 
sidual urine. 

Q. Thereafter, you saw him on September 30, 1955, is that cor- 
rect? A. Yes, sir. 

Q. Did you find any residual urine on that visit? A. One and 
one-half ounces of residual urine. 

Q. When was the next time that you saw him? A. June 5,1956. 

Q. How much residual urine did you find then? A. Five ounces. 

Q. Why was it, Dr. Sabin, that you recommended the operation as 
of June 5, 1956 and you did not recommend it earlier? A. Because 
there was a rather marked increase in the amount of urinary retention 


during that period. 
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Q. What is the meaning or significance of that marked increase? 


A. It is a direct indication of the degree of prostatic obstruction. 

Q. You mean, the more the obstruction that exists, fhe greater 
the retention? A. Yes, sir; that is correct. 

Q. Is it correct, then, sir, to say that we could possibly conclude 
that between September 30, 1955 and June 5, 1956, that there had been 
a marked increase in the obstruction to the urethra? A. Yes, sir. 

Q. Is there any danger, Dr. Sabin, in urinary retention? A. Yes, 
there is. | 

Q. What is it, please? A. Presence of residual urine in the 
bladder frequently leads to chronic urinary infection which may involve 
the kidneys and result in severe kidney damage as the extreme degrees 
of retention can, from the mere presence of back pressure on the kid- 
neys, likewise damage them. | 

Q. On June 13, 1956, as you have previously testified, you did 
perform a cystoscopic examination and a transurethral prostatic re- 
section? A. Yes, sir. | 

Q. Would you be able, Dr. Sabin, to sketch on the board the con- 
dition which you found as a result of your examinations of Mr. Latta 
prior to the operation? A. I willtry to. | 

MR. BARSE: May we pull the board out, Your Honor ? 

THE COURT: Keep your voice up, Doctor, so the reporter can 
hear you. | 

(The witness made a diagram on the blackboard.) 
BY MR. BARSE: | 

Q. Will you label those various components, Doctor? A. (La- 
beling diagram.) This is the bladder, left lateral lobe of the prostate 
gland, right lateral lobe of the prostate gland, median lobe. 

This is a very schematic drawing of the male lower urinary sys- 
tem. This, as you see, is the bladder; these two little comma- -like 
structures are where the tubes, the ureters leading from the kidneys 
and empty into the bladder. The urine is manufactured in the kidneys 


and drains down the ureters and accumulates in the bladder until a 
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certain amount is accumulated there and then, as we all experience, a 
desire to empty the bladder. 

Now, these are the enlarged lobes of the prostate gland as I en- 
countered them in Mr. Latta. This is the left lateral lobe. This is the 
right lateral lobe. This is the middle lobe of the prostate. This line 
is the external sphincter. Because of the increased size of these lobes, 
we cannot see the internal sphincter since they grow over it. 

That was the situation as it existed in Mr. Latta at the time of his 
operation in June of 1956. 

Q. Would you label the urethra as shown on that schematic dia- 
gram? A. Yes. (The witness complied.) 

I think you can see that this tissue is growing into the urethra. 
You have to visualize that the whole front part of the bladder is laid 
away. This is a section right down through the middle of the bladder. 

Q. You may resume the stand, Doctor. 

(The witness resumed the stand.) 
BY MR. BARSE: 

Q. What is the effect of the lobes of the prostate protruding into 
the urethra as you have diagramed them on the board? A. They ob- 
struct the caliber of the urethra. 


Q. By that you mean they reduce the opening? A. They re- 


duce the opening. 
Q. Is this what causes the urinary retention? A. Yes, it does. 
Q. That urine is retained in the baldder, is that correct? 

A. That is correct. 

Q. The operation which you performed on June 13, 1956 which 
has been designated as a transurethral resection, could you describe 
what you did in that operation by means of the diagram on the black- 
board to explain it? A. (At the board.) With this instrument, one 
removes this obstructing tissue piece by piece with an electrical loop 
on the end of the instrument. This instrument consists of an elec- 
trical loop which is controlled by a lever and can be moved back and 
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forth, having a light and a telescope. One looks in and sees this obstruc- 
tion through the telescope and with the electrical loop can remove it 
piece by piece. We usually start with the middle lobe and take 
piece by piece out, like so, first one there and another there, and so on, 
like that. (Demonstrating). | 
When the middle lobe has been adequately resected, we begin on 
the lateral lobes and remove them piece by piece. The end result looks 
something like this (diagraming). Here the middle lobe has been re- 
moved and you can see the fibers of the internal sphincter | and here you 
see the lateral lobes have been hollowed out, removing the obstruction 
to the passage of urine from the bladder. : 


(The witness resumed the stand.) | 
BY MR. BARSE: 


Q. You testified that you did have a discussion with Mr. Latta 


prior to this operation? A. Yes, sir. 

Q. Did I understand you to say that you do not recall telling Mr. 
Latta that you planned to do a vasectomy? A. Thatis correct. 

Q. What is the purpose of doing a vasectomy in conrlection with 
this type of operation? A. It is to prevent a very serious and severe 
complication that frequently occurs if it is not done. 

Q. What is this complication? A. This isa severe infection of 
the testicles called epididymitis. | 

Q. Is the performance of a vasectomy a customary, normal and 
routine procedure in connection with the transurethral resection pro- 
cedure? A. It is a standard procedure, sir, in almost all prostate 
operations. | 
Q. Does the vasectomy have any effect on a man's potency? 
A. No, it does not. | 

Q. It does not render him impotent? A. No, it does not. 

Q. It does render him sterile? A. Yes, it does. | 


Q. Does the operation on the prostate gland itself, which you 


anticipated and did in fact perform a transurethral resection, have any 
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effect on the sterility of aman? A. I cannot give you the exact per- 
centage of this, but it increases the sterility very materially, any type 
of prostate gland operation. 

Q. Am I correct, Doctor, in saying that in all probability a per- 
son who has a prostate operation of the type which you performed here, 
his sterility would be affected? A. Yes, it would. 

Q. Or that such a person would be rendered sterile by the opera- 
tion on the prostate gland itself? A. It is a very great likelihood that 
he would, particularly in this age group. 

Q. By "this age group”, you mean Mr. Latta's age group? A.I 
mean men generally in the age who require prostate surgery. 

Q. And he fell within that age group, did he? A. Yes, he did. 

Q. What is the purpose and function of the prostate gland? 

A. Its primary purpose is to form part of the semenal fluid, in fact, 
the principal part of the semenal fluid. 

Q. When the prostate gland hypertrophies or enlarges, does that 
indicate that something is wrong with that gland? A. It is certainly 
not a normal situation for the prostate to enlarge. 

Q. Do you know, Dr. Sabin, from any information you obtained 
from Mr. Latta, whether he and Mrs. Latta had ever had any children 


prior to this operation? A. I believe they had one child. 
Q. Do you know the age of that child at the time of this opera- 


tion? A. Thirty years old. 


* * 
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| 
November 15, 1962 
HILBERT S. SABIN | 
the defendant herein, resumed the witness stand and, having been pre- 
viously duly sworn, was examined and testified further as follows: 
* * * * | * 
CROSS-EXAMINATION - (Continued) 
BY MR. BARSE: | 
Q. Dr. Sabin, on June 13, 1956, when you performed the operation 
on Mr. Latta, at that time you said you used a McCarthy resectoscope 
size 28 French; is that correct? A. Yes. | 
Q. Did you have any difficulty passing the sheath | of the resectoscope, 
or any other instruments, through Mr. Latta's urethra ? A. No, I did not. 
Q. I think you did testify that you passed some sounds prior to 
inserting the sheath of the resectoscope, is that correct? A. Yes, sir. 
Q. You said the sounds were size 26, 28, and 30, ‘ that correct? 
A. That is correct. | 
Q. Can you relate the size of those sounds to the ‘Size of the 28 
French resectoscope? A. The calibration is uniform. | The 28 sound is 
the same caliber as the sheath of the 28 resectoscope. | 
Q. And a 26 would be smaller than the 28? A. That is correct. 
Q. And a 30 would be larger? A. Yes, sir. : 
Q. Do you recall yesterday, Dr. Sabin, Mr. Davis referring to 
page 31 of your deposition and reading this question and answer: 
"Question, Was there anything inserted prior to the 
insertion of the sheath of the McCarthy resectoscope ? 
"Answer. No." | 
You recall that, of course? A. Yes. 
Q. Do you recall also at your deposition on page 54, these questions 
and answers: 
"Question. Prior to your resectoscope examination, did 
you make an insertion with any instrument to determine the 
resistance as to such muscles as the exterior sphincter in 
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the urethral tract ? 
"Answer. Should I correct that statement first ?"' 

And I replied, ''You may." 

The witness continued his answer: 
"You asked me previously whether any instruments were passed 
prior to the resectoscope. I said no. However, that was an in- 
correct statement. Routinely we pass what is known as urethral 
sounds. These are simply to calibrate the urethra to determine 
what size cystoscope can be used. I did pass urethral sounds 
in Mr. Latta's case. 

"Question. What did you determine from that examination? 


"Answer. I determined his urethra would accommodate a 


No. 28 French resectoscope. 
"Question. What sounds did you pass? 
"Answer. 26, 28, and 30 French." 
Do you recall giving those answers to those questions? A. Yes, sir. 


Q. The 28 French size resectoscope, Doctor, is that size one which 
is normally and usually used in the practice of urology in this area on an 
adult male? A. Itis. 

Q. Mr. Davis yesterday questioned you concerning an order in the 
Emergency Hospital records wherein you prescribed sitz baths for Mr. 
Latta after the operation. Do you recall that? A. Yes, sir. 

Q. Why did you prescribe sitz baths? A. I believe that following 
the removal of the urethral catheter, Mr. Latta complained of considerable 
urethral irritiation which is a common finding after such an act. Sitz 
baths were to soothe and relieve his discomfort. 

Q. You also testified in response to Mr. Davis’ questions that while 
Mr. Latta was a patient in Emergency Hospital, he made no complaints 
to you post-operatively of pelvic, pubic or abdominal pain. A. That is 
correct. 

Q. Have you examined the records of Emergency Hospital, Dr. 
Sabin? A. Yes, I have. 

Q. Do youfind in those records anywhere any recordation of any 
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complaint made by Mr. Latta to any one in the hospital, complaints of 


pelvic, pubic, and abdominal or leg pains? A. No, Ido not. 


* * * *x * 


Q. Can you tell us, Dr. Sabin, what is a cystogram | A. A cystogram 
is an x-ray examination of the bladder. It is performed by passing 
a catheter to the bladder and emptying all the urine and then filling the 
bladder with a dye that shows up on x-ray. In this way the size, shape and 
contour of the bladder can be observed in the x-ray film, | 
MR. BARSE: May I inquire of plaintiff's counsel if they have certain 
records in court? | 
THE COURT: You may. | 
MR. BARSE: Do you have the records from St. Vincent's Hospital 
which you plan to use? | 
(Documents were handed to opposing counse L.) | 
BY MR. BARSE: 
Q. Dr. Sabin, I will show you photo copies of ee from St. 


Vincent's Hospital and ask you if you will examine those photo copies and 
tell us if you can find whether a cystogram was performed at St. Vincent's 
Hospital. A. (Perusing records.) Yes, I do finda record of such examina- 


tion. 


Q. Does the date of such examination appear on that record? A. Yes, 


it does. 
Q. What is the date? A. December 9, 1957. 
Q. Would you tell us what the results of that examination were ? 


MR. DAVIS: I object, if Your Honor please, it certainly is way 
outside the scope of the direct examination. Unless Mr. Barse wishes 
to make him his own witness, this is improper. | 
THE COURT: I don't think it is proper to read anything of this 
kind into evidence unless the document itself is in evidence, Mr. Barse. 
MR. BARSE: I certainly will mark this for identification. 
THE COURT: It may be marked for identification. : 
MR. DAVIS: My further objection, if Your Honor please, is on the 
game basis that Mr. Barse yesterday objected to my reading into evidence 
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the cystoscope taken by Dr. Reuter. 

THE DEPUTY CLERK: ShallI mark the whole record Defendant's 
Exhibit No. 1? 

MR. BARSE: Well, we have been marking single pages in the 
other one. 

THE DEPUTY CLERK: I will mark the whole record Defendant's 
Exhibit 1 and I will make this portion Defendant's Exhibit 1-A for 
identification. 


(St. Vincent's Hospital Records, and 
a portion thereof, were marked 
Defendant's Exhibit Nos. 1 and 1-A 
for identification.) 


MR. BARSE: Has Your Honor ruled on the objection ? 

THE COURT: I will sustain the objection. 

MR. BARSE: May I make a proffer on this, Your Honor, which I 
suggest be at the bench? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. BARSE: The cystogram, the Doctor has just explained, is an 
x-ray examination where the bladder is filled with dye and x-rays are 
then taken and you may observe the dye which outlines the bladder. This 
is a matter, I submit, which is not subject to misinterpretation or different 


interpretations by various doctors. It is something there which may be 
readily seen by a physician. I don't believe it properly comes under the 
diagnosis and opinion segment of the Taylor decision and the rule enumeratd 


therein. 

THE COURT: I think it is elementary, Mr. Barse, we don't read 
documents in evidence that are not in evidence. 

MR. BARSE: I was under the impression that if I marked it for 
identification and would introduce that during my case, that it could be 
referred to at this time. 

THE COURT: Very well. Your views are a matter of record. 

MR. BARSE: May I inquire, for future guidance, whether the point 
Your Honor has just made is the reason for sustaining the objection? 


THE COURT: It is 
(IN OPEN COURT:) 
THE DEPUTY CLERK: Defendant's Exhibit 1-B for identification. 


(Document was marked Defendant's 
Exhibit 1-B for identification.) 


BY MR. BARSE: | 

Q. Dr. Sabin, referring to Defendant's Exhibit 1-B for identification, 

I will ask you if in that record from St. Vincent's Hospital! you find the 
results of any laboratory examinations of urinalysis having been performed ? 
A. Yes, I do. | 

Q. Are you able, Doctor, to form an opinion of your own based upon 
the reports of those laboratory examinations as to their need ? A. Yes. 

MR. BARSE: I do not wish to transgress Your Honot's ruling. I 
propose to ask what his opinion is. If Your Honor believes this is within 
your prior ruling, I would not ask it. I believe itis a slightly different 
question; I don't believe it calls for reading these records) ‘into evidence. 

THE COURT: I believe you are going beyond the scope of the 
direct examination. | 

Do you intend to make this witness your own witness for this 
testimony ? 

MR, BARSE: Not at the present time, and I think it is within the 
scope. Of course, this has to do with infection, as to whether it was present 
and this was covered on the Doctor's direct examination. | 

THE COURT: Very well. I will permit the witness to answer the 
question. : 

BY MR, BARSE: | 

Q. Doctor Sabin, will you examine the reports of the laboratory 
examinations and tell us whether, in your opinion, they reveal evidence 
of any infection? | 

MR. DAVIS: If Your Honor please, I object to this question at this time, 
this being a year and a half after the surgery in question. It certainly 
has no probative value as to what the condition of ths patient was in 
June of 1956. He was not only under the care of this Doctor in the original 
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surgery but was under the care of several doctors before the particular 


cystogram and the laboratory tests were taken in December of 1957. 


MR, BARSE: It has probative value, of course, because one of 
the plaintiff's contentions in this case is that he has suffered infection 
constantly and constantly and will continue to suffer infection in the 
future. 

THE COURT: The Court will overrule the objection. 

Answer the question, Doctor. 

THE WITNESS: The examination of the urine was entirely normal 
in all respects. 

BY MR, BARSE: 

Q. What does the examination being entirely normal in all respects 
mean, Doctor? Does it indicate there was no infection? A. It does 
indicate that no infection was present at that time. 

* * * * * 

Q. Dr. Sabin, yesterday, the procedure which you performed on 
Mr. Latta on June 13 was referred to on various occations as a three- 
part operation. Is this operation performed in three segments or is it 
essentially one operation performed as a whole? A. It is essentially one 
operation performed as a whole. 

Q. Are the three steps that are taken, that of vasectomy, cystoscopic 
examination, and then the resection, normally and customarily steps taken 
in performing a transurethral resection? A. Yes, they are. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Dr. Sabin, this action was filed against you in June of 1959, was 
it not? A. I believe it was. 

Q. Upon receipt of the papers, did you review your office records 
and the Emergency Hospital records? A. I reviewed my office records 
but not the Emergency Hospital records. 

Q. After the answer was filed on your behalf and the first official 
notice of your deposition, your deposition was commenced on October 
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26, 1959, was it not? A. I don't recall the exact date, sir. 
Q. In Mr. Caruthers' office? A. Yes. | 
Q. On that date, and being under oath, you were asked this 
question -- page 31: 
"Was there anything inserted prior to the as ee of the 


sheath of the McCarthy resectoscope ?" 

You answered, ''No,"’ did you not? A. I did at that time, yes. 

Q. And it was pointed out to you yesterday in Exhibit 1-A, which 
is the operative report dictated by you, there is no mention of the passing 
of any sounds there. | 

THE COURT: I believe this is repetitious, Mr. Davis. 

BY MR. DAVIS: | 

Q. Now, your deposition on that occasion was not concluded but 
was c ntinued to a further date, namely, November 17, 19 59; isn't 
that true? A. That is true. | 

Q. And between the taking of the two depositions, the original and 
the postponed deposition, did you review your first deposition ? A. I 
really don't recall whether I did or not. 

Q. You discussed it with your counsel, did you not? A. Not in 
detail, no. 

Q. And it was on November 17, 1959, approximately three weeks 
after the first deposition that you made the statement which Mr. Barse 
questioned you about on page 54. 

You say: "You asked me previously whether any instruments 

were passed prior to the resectoscope. I said no. However, that 

was an incorrect statement. Routinely we pass what is known 

as urethral sounds. These are simply to calibrate the urethra 

to determine what size cystoscope can be used. I) did pass 

urethral sounds in Mr. Latta's case." 
A. That is true. | 

Q. You didn't correct that until three weeks later, 

MR. BARSE: I object; that is argumentative. 

THE COURT: I think the record speaks for itself, Mr. Davis. 
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MR, DAVIS: Very well, Your Honor. 
BY MR. DAVIS: 

Q. Now, since you have just been qualified as an expert by your 
counsel on reviewing -- 

THE COURT:' I do not think this is a proper question, The Court 
passes on qualifications. 

BY MR, DAVB: 

Q. You have records of another hospital taken some year and 
a half after your surgery. DoI understand your testimony to be now that 
because there is a record of a urinalysis in that case that ‘idicates the 
urine waS normal in all respects, that is no indication of the lack or 
absence of any infection in the urethral tract? 

THE COURT: Just a moment. 

Will you read the question, Madam Reporter ? 

(The pending question was read by the reporter.) 

THE COURT: Do you understand the question, Doctor ? 

THE WITNESS: I believe the intent of the question is whether, in 
my opinion, normal'urinalysis indicates lack of urinary tract infection. 

THE COURT: Is this your question, Mr. Davis? 

MR. DAVIS: Yes, Your Honor. 

THE COURT: Very well. 

THE WITNESS: In my opinion it does. 

BY MR. DAVIS: 

Q. You knew when you reviewed those laboratory records from St. 
Vincent's Hospital that Mr. Latta had just undergone surgery by Dr. Elmer 
Hess, didn't you? 

MR. BARSE: I object because these laboratory records predate 
the surgery. Mr. Davis was mistaken in his question. 

MR. DAVIS: The date was fixed as December 9, 1957. 

MR, BARSE: The surgery was performed on December 11th. 

THE COURT: Will you address the Court at all times, please. 

MR. BARSE: Yes, sir. I beg -our pardon. The surgery was 
December the 11th. 


BY MR. DAVIS: 

Q. Would you refer to the St. Vincent's Hospital records and give 
us the date of the urinalysis referred to, Doctor? A. (Perusing records.) 
This was the admission urinalysis to the hospital obtained on December 9, 
1957. : 

Q. Now, will you turn to the urinalysis taken on December 11th or 
12th ? | 

MR. BARSE: I object to this as being beyond the scope of the 
cross-examination. 


THE COURT: I think the question is addressed to credibility. I 
| 


will overrule your objection. 
THE WITNESS: Where is such a urinalysis? 
MR. DAVIS: You have the records before you, Sir. I don't know 


offhand. 
THE COURT: The date, Mr. Davis. 
MR. DAVIS: December 11th and 12th, 1957, 
(Counsel and witness perusing documents.) 

THE COURT: I would suggest you defer this question until you 
have hadan opportunity to examine these records, Mr. Davis. 

MR, DAVIS: I will defer that for the moment, Your Honor. 

THE COURT: Very well. | 

BY MR, DAVIS: | 

Q. Dr. Sabin, yesterday afternoon when you drew on the blackboard 
the diagram you have thus illustrated, did you intend that to depict the 
condition that you found in respect to Mr. Latta when you made the 
cystoscopic examination on June 13, 1956? A. Well, I am not an artist, 
but that is roughly the similar situation to what I found. : 

Q. In that cystoscopic examination of June 13, 1956, before you did 
this transurethral resection, could you see the internal sphincter muscle 
with your 4 oblique lens? A. No, because of the enlargement of the middle 
lobe of the prostate, the internal sphincter was obscured. | 

Q. Is there a different school of thought among urologists as to 
whether such a condition should be taken out in small pieces or in large 
segments ? | 


* | * 


86 


THE WITNESS: By this type of operation, it is impossible to 
remove the prostate in large pieces; it can only physically be removed 
through this instrument in small pieces, 

BY MR. DAVIS: 

Q. Idon't believe you understood my question. My question was: 

Is there a different school of thought among urologists in your specialty 


as to whether or not such a condition should be removed in small segments 


as you said vou did, or in large bites to shorten the operation? A. No, 


there is not. 

Q. Urologists are uniform in that belief? A. There is a proper 
way to do this and it is adhered to by all certified urologists. 

Q. Did you'mean to imply yesterday that any male who has a 
prostatectomy is ipso facto going to be sterilized as a result of it? 

A. Any male that has a prostatectomy by the open method is indubitably 
sterilized and I would say a large percentage that have it done by the 
transurethral method are likewise sterilized as a result of the procedure. 

Q. By the ‘’open method," do you mean the suprapubic method ? 
A. I mean suprapubic, retropubic, and perineal. 

Q. You say if they have an open surgery for the removal of the 
prostate gland, sterilization automatically follows, is that correct? 

A. That is true. 

Q. You classify retropubic prostatectomy as an open method? 
A. Yes, I do. 

* * * * * 

Q. Doctor, in view of your last statement, I will ask you if you 
have read and are familiar with the article appearing in your society's 
Journal of Urology, Volume 67, No. 6, in June of 1952 entitled "The 
Aftermath of Prostatectomy" written by Drs. Elmer Hess, Russell B. 
Roth and Anthony F. Kaminsky. A. I believe I have read that article, 
however, I can't swear to it. 

Q. Do you agree with this statement by those three doctors in 
that paper -- 
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MR. BARSE: I object to any reading by Mr. Davis of this matter. 

194 THE COURT: Is this addressed to the previous question to the 

witness ? | 
MR, DAVIS: Yes, Your Honor. | 
THE COURT: The objection will be overruled. 3 
BY MR. DAVIS: | 

Q. Do you agree with this statement by those three urologists in 
| 


"A fourth consideration might be the preservation of 
sexual potential. There are numerous examples of well-preserved 
potentia following any of the techniques of prostatectomy, but 
it is our impression that more patients question us as to whether 
or not their departed sexual powers will ever return when the 
operation was done by the suprapubic or perineal route. In 
consequence, when this factor looms up as of importance to 
the individual, we are inclined to consider the applicability of 
endoscopic resection or retropubic enucleation. | 
"We should like to conclude with one further thought on 

the matter of indications and contraindications for the various 

types of prostatectomy. The fact that the young surgeon 

learning the technique of resection will probably rupture a 

few bladders, or will do a few over-enthusiastic extirpations 

of tissue, including some of the external sphincter, is not an 

indictment of the method." | 

Do you agree with that statement as to the concern of retention of 
sexual potential ? | 

MR. BARSE: I object to the question and move that it be stricken. 
It does not even go with what Mr. Davis said in his previous question. 

THE COURT: I will grant the motion to strike and sustain the 
objection. | 

MR. DAVIS: May I see Exhibit 1-A, please? | 

(Document handed to counsel.) 


BY MR, DAVIS: 

Q. Doctor, did I understand you yesterday when you were describing 
this procedure to the jury, to tell us that when you went in with this 
McCarthy resectoscope into the urethra, you punched out this tissue of 
the lateral and medial lobes back into the bladder? A. I do not particular- 
ly care for the term "punched out." 

Q. That was the effect, wasn't it? A. The electric loop actually 
cuts the tissue at high frequency electric current. 

Q. You didn't do your cutting and ten witndraw the resectoscope 
to withdraw the lacerated tissue, did you, sir? A. The tissue is not 
lacerated, it is cleanly cut with the cutting loop. As you cut it, pieces 
drop back into the bladder and at approp ate intervals we wash these 
pieces out of the bladder with an instrument known as a bladder evacuator. 

Q. Asa result of the use of this resectoscope, there is some in- 


ternal hemorrhaging, is there not, insofar as these three lobes are con- 


cerned? A. Any cutting of tissue in surgery results in a certain amount 
of bleeding. 

Q. Wouldn't the fact that this cut tissue, as you express it, being 
knocked back into the bladder, cause additional strain on the internal 
sphincter as it is repropelled through the urethra? A. No, it would not. 
It does not go through the urethra; it goes through the instrument. 

Q. I thought you just told us that -- 

THE COURT: You are arguing now, Mr. Davis. 

BY MR, DAVIS: 

Q. You do, then, bring some of the tissue back through the instru- 
ment? A. The small pieces of tissue are washed out through the sheath 

of the instrument, yes. 

Q. What happens to the large pieces of tissue? A. There are no 
large pieces of tissue by this method. 

Q. You mean they are all washed out through the instrument and 
not through the canal itself? A. Yes, sir. 

Q. That was the same tissue that you sent down for laboratory 


examination, was it not? A. Yes, it was. 
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Q. Now, I direct your attention to Exhibit 1-C, which has been 
offered in evidence, and particularly the first sentence, the gross examin- 
ation: "Specimen consists of numerous pieces of firm fibrous grayish- 
white tissue, measuring in toto about 3 centimeters in diameter." 

Then under the microscopic examination, we have this by Dr. 
Edmonds: | 

"Multiple sections of prostatic tissue show relative increase 

of the ‘ibro muscular stroma.” | 

Now, was that referring to the muscular stroma of the rternal 
sphincter or the external sphincter? A. Fibro muscular stroma is the 
groundwork of the prostate gland in which the glands are inthedded fibro 
muscular stroma exists throughout the gland. 

Q. Can you tell the difference between a muscular stroma of the 

lateral and median lobes and the muscular structure of the internal 
and external sphincter muscles by visual examination ? AL You cannot 
tell by visual examination, no, but you can by microscopic examination. 

Q. Doctor, you mentioned your office cards. I believe you told 
Mr. Barse that those cards were kept and recorded every visit made 


by you to the hospital when you had a patient in the hospital and every 


visit by the patient to your office, which was mainly for the purpose of 


billing; is that correct? A. That is correct, 

Q. Would the calendar that you speak of, of appointments, reflect 
the same entries as «.*e contained in the office cards? A. The office 
calendar simply is a list of the patients coming for each day and the time 
of their appointment and the length of their appointment. 

Q. Do you have your office calendar with you for Jane 5, 1956? 


A. Yes, sir. | 
Q. May I see it, please ? | 
(Document handed to counsel.) 
MR. DAVIS: Mark this as Plaintiff's next exhibit, please. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 6 for identification. 


(Page from Daily Calendar was marked 
Plaintiff's Exhibit No. 6 for identification.) 


* * \* 


90 
BY MR. DAVIS: 

Q. Dr. Sabin, I show you what has been ‘ ientified as Plaintiff's 
Exhibit No. 6, which you have identified as your office calendar for that 
date. I notice your first appointment commenced at 10:00 a.m., is that 
correct? A. Yes, sir. 

Q. The next appointment was 10:30, Mr. Latta; is that correct? 
A. Yes, sir. 

Q. Does that refresh your memory now as being the exact time he 
came into your office for that appointment? A. My memory is not 
that good. I cannot remember six years back as to the exact time that 
Mr. Latta came to my office. 

* * * * * 

Q. Doctor, you have identified, yesterday, one sheet of your office 
records as containing handwritten entries in ink as being yours and the 
typewritten entries as being dictated by you; is that correct? A. Yes, sir. 

Q. And that concerns this particular patient, Mr. Latta, does it 
not? A. Yes, sir. 

MR. DAVIS: I offer this in evidence, if Your Honor please. 

* * * * * 
THE COURT: The exhibit will be admitted. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 4 in evidence. 


(Plaintiff's Exhibit No. 4, heretofore 
marked for identification, was admitted 
in evidence.) 


MR, DAVIS: Ladies and gentlemen of the jury, Exhibit No. 4 is 
identified as "Case No, 1249: Name, James B, Latta; date, 6/20/51. 
"Address: 315 Cedar Lane, Bethesda, Maryland. 


"Occupation: Employed Federal Works Agency. 
"Age: 52, 
"Referred by: Dr. Sappington. 
"Chief complaint: Nocturia 3X" -- 
BY MR. DAVIS: 
203 Q. Iassume that means three times per night, Doctor? A. 


is correct. 
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MR. DAVIS: (Reading:) ! 

"Present Illness: This patient states that he has a 
had 'nervous bladder'. Has considerable urinary frequency 
upon arising in the morning, which diminishes as the day 
progresses. There has been no particular diminution 1 in the 
size and force of the urinary stream, no hematuria, pyuria, 
chills, fever or renal pain. He believes the nocturia has 
been gradually increasing during the past year. | 

"physical Exam.: Neither kidney is palpable or tender. 
There is no suprapubic mass or tenderness. The penis is 
normal in size and shape. The right testis is atrophic. The 
left testis is normal in size, shape and consistency, put the 
left epididymis faces anteriorly. 

"The prostate gland shows one plus benign hypertrophy, 
with obliteration of the median notch and groove. Urinalysis 
negative except for low specific gravity. 

‘Impression: Mild benign prostatic hypertrophy. No 
specific therapy indicated at the present time.' | 

The next entry is 3/24/55: "Frequency, hesitancy and nocturia 
one to three times persistant. | 


"Prostate moderately enlarged, benign. Urine clear, one ounce 


residual." 

The next entry is 9/30/55 -- 

THE COURT: Mr. Davis, it seems to me this is repetitious to 
read to the jury. You asked the witness the patient's complaints and 
what he found and what he prescribed on these various dates. I believe 
this is repetitious unless there is some particular point that you believe 
you have omitted ir the testimony. | 

MR. DAVIS: I will take it up from the date in siieetion of the 


surgery, Your Honor. 


Referring to the reverse side: "6/13/56 Transurethral resection 
of prostate performed at Emergency Hospital," 
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The next entry is 9/28/56: "Several weeks following T.U.R., 
developed what appeared to be osteitis pubis. Rx" -- 

You will have to interpret this for me, Doctor. What does the 
code "Rx"' mean, or, I believe that is "Rx c"? 

THE WITNESS: Treatment with. 

MR. DAVIS: ''Prescription with cortisone --" 

MR. BARSE: I beg your pardon. I do not believe the witness said 

prescription, Your Honor. 

THE COURT: Treatment, not prescription, treatment with. 

MR. DAVIS: "Rx" is what, Doctor ? 

THE WITNESS: "Rx" refers to treatment. 

MR. DAVIS: (Reading:) 

"Treatment with cortisone, physiotherapy, vitamins, et cetera. 

Is now able to walk quite well but has some incontinence. Bladder 

filled with” -- 

Can you translate this, Doctor ? 

THE WITNESS: Potassium permanganate solution. 

MR. DAVIS: "--given sphincter exercises. Can hold 8 ounces 


without leaking and can start and stop fairly well. Urine clear." 
The next entry is on October 5/56: 
"Incontinence gradually improving. Bladder filled with 9 


ounces of the same solution and sphincter exercises given. 
Urine clear." 
The next entry is on 12/18/56: "Bladder distended with 10 ounces 
of the same solution and sphincter exercises given." 
The next entry is 12/26/56: "Control somewhat improved." 
THE COURT: I point out again, Mr. Davis, this is repetitious. 
MR. DAVIS: Very well, Your Honor. 
Well, I will offer it in its entirety for reference later on. 
THE COURT: It has been admitted in evidence. 

BY MR. DAVIS: 
Q. Doctor, I will ask you how you could in good conscience have 


a patient visit your office within a few days after his discharge from 
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Emergency Hospital after this surgery, from all evidence of being 
crippled and unable to walk and not make any attempt to find out the 
cause of the trouble and advise corrective measures ? | 
MR. BARSE: I object to the question, if the Court please. I think 
it is improper and argumentative. 2 
THE COURT: I will sustain your objection to the fori of the question. 


* * * * * 


BY MR. DAVIS: | 

Q. Doctor, can you tell us with any degree of medical ieaetatney 
that you had extracted all of the tissue that you excised at the time of 
this operation? A. Yes, I can. | 

Q. Will you tellus? A. Your question was, was there any tissue 
remaining in the bladder at the conclusion of the operation? 

Q. That is correct. A. I looked in the bladder with a telescope 
at the conclusion of the operation, which is always done, and all tissue 
had been washed out. | 

Q. Then you did what is known as a cystoscopic ezachiiiation twice 
that day, did you not, once before and once after the operation? A. This 

is an unusual way of putting it. It is justa question of putting another 
telescope in, which takes a matter of seconds, to look. It is a check to be 
sure that you have washed all the tissue out. It is routinely done. If you 
wish to dignify it as another cystoscopic examination, it is perfectly all 


right. | 


* * * 
BY MR, DAVIS: | 
Q. Doctor, I believe you have told us you have done about three 


to four hundred of these type of transurethral resections prior to this 
one. I ask you now, does every adult male that has been a patient of 
yours in this type of procedure accommodate through his urethral tract 
a 28 French resectoscope? A. Usually. If he does not, we do the 
operation by one of the other methods. | 

Q. Doctor, after this surgery on June 13, did Mr. Latta, as your 
patient, while he was at Emergency Hospital, follow all of your instructions, 
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take all medications prescribed by you, take the vast quantities of water 
which were indicated after such an operation and do, in all respects, the 
things that would induce ready recovery? 

* x x * * 

THE WITNESS: To the best of my knowledge, he was a cooperative 
patient. 

BY MR, DAVIS: 

Q. During the period after the surgery of June 1956 up to August 
of 1957, while you were giving him these sphincter exercises, did you at 
any time use sounds to dilate the urethra? A. I did not use sounds to 
dilate the urethra, but I passed good sized catheters without any ob- 
struction whatsoever on every occasion that I saw Mr. Latta for the 
purpose of sphincter exercises. 

Q. The hospital records indicate that you did not recommend a 
sitz bath until June 20. Would the institution of such sitz baths shortly 


after your surgery have made any difference in the treatment of this 


post-operative infection? A. Sitz baths were for the patient's comfort. 

Q. A sitz bath is simply sitting in a tub of hot water, isn't it, to 
draw out infection? A. It was to relieve irritation in this case. 

Q. Doesn't it also have the same effect on any surgical wound of 
drawing out infection? A. In this case, it was to relieve irritation. 

Q. My question was: Doesn't it also have the effect of drawing 
out infection ? 

MR. BARSE: If Your Honor please, this question was asked and 
answered. 

THE COURT: I think the question is a proper one, Mr. Barse. 

Answer the question, Doctor. 

MR. BARSE: Is it applied to this case or cases in general? 

MR, DAVIS: This case alone. 

THE WITNESS: There was no infection to draw out at this time. 
Following the presence of an indwelling urethral catheter in prostate 
operations, there is always a certain amount of irritation of the urethra 
when the catheter is removed. This is a universal finding, nothing 


peculiar to this case. 
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BY MR. DAVIS: 
Q. You didn't diagnose it as osteitis pubis until Saly 25, isn't 
that true? A. This man didn't have -- | 
THE COURT: Just answer the question, Doctor. ! 
THE WITNESS: Yes, sir. : 
BY MR. DAVIS: | 
Q. I believe you told us yesterday that could come on within two 
or three weeks -- | 
THE COURT: The witness said three weeks was the period of 


gestation, yesterday. This is repetitious, Mr. Davis. 
* * *x * i 
BY MR, DAVIS: 
Q. Had Mr. Latta at any time while he was under your care and 
treatment, displayed any attitude other than that of complete cooperation ? 
A. Not to my knowledge. | 


Q. Now, you used the expression, yesterday, which does not appear 


in your records of "stress incontinence."' In preparation for this trial, 
have you reviewed the deposition of Dr. Hamilton Dorman? A. No, I 
have not. | 
Q. You haven't even discussed that with your counsel? A. I have 
not, nor have I seen such a deposition, | 
Q. Incontinence simply means a leakage of urine, doesn't it, Doctor ? 
A. There is a distinction between incontinence and stress incontinence 
which is very rea’. | 
Q. It still means the leakage of urine, does it not, Doctor? 
A. Stress incontinence -- | 
THE COURT: No. Just answer the question, Doctor. 
THE WITNESS: Yes. | 
* * | * 
BY MR. DAVIS: | 
Q. Doctor, I believe you said that as a result of the rectal examina- 
tions of the prostate gland made by you prior to this surgery, it never had 
increased from 1951 to 1956 to beyond 1-1/2 to 2 plus. From your 
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experience with these prior prostatectomies of yours, such a small 
benign growth would not produce about more than 34 grams of tissue, 


216 isn't that true. 
*x * *x * * 


THE WITNESS: It is impossible to assess the amount of tissue in 
a prostate accurately on rectal examination because the median lobe is 
not palpable on rectal examination. It grows up into the bladder and 
cannot be felt. 

BY MR, DAVIS: 

Q. But before you sent to the laboratory such tissue as was ex- 
tracted from this patient's prostate after the surgery, you at least saw 
it, didn't you, Doctor, you looked at it? A. Yes, I did. 

Q. Can you approximate how many grams of tissue that was you 
extracted? A. I cannot. 


* * * * * 


217 Q. Doctor, in taking a history from Mr. Latta the very first time 


you saw him, you knew that he had had prior surgery, did you not? 
A. Yes, I did. 
Q. Specifically, a laryngotomy for carcinoma of the larynx? 


A. Yes, Sir. 

Q. You knew that after having undergone that, he would naturally 
be apprehensive about any further surgery, did you not? A. I did not 
know Mr. Latta's personality sufficiently well to form an opinion the 
first time. 

* * x* * * 
219 Q. Doctor, does a bilateral vasectomy, which is this process of 
220 sterilizing a male patient, always prevent the infection known as 
epididymitis ? 
* * * * * 

THE WITNESS: In my own experience, it has been completely 

effective in so doing. 
BY MR, DAVIS: 
Q. Aside from your own experience, do you know of other 
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urologists who have had epididymitis set in, anyhow, regardless of the 


bilateral vasectomy ? 
* * * * , 


THE WITNESS: I believe there have been cases reported when 
such an occurrence has happened, the infection in which cases must 


already be present in the testicle. | 
* * * * * 


RECROSS -EXA MINA TION 
BY MR. BARSE: 
* * * *x * 
Q. *” “evis asked you a > 1estion basically such as this: Is it 
not a fact that you did not diagnose osteitis pubis until any 25, 1956? 
And your answer to that question was yes. 
May I ask you why you did not diagnose it until July 25, 1956? 
A. Because the typical symptoms were not present as far as I was 
concerned until that time. 
Q. There were no typical symptoms of osteitis present while 
Mr. Latta was a patient at Emergency Hospital, is that ocrrect ? A. No, 
there were not. 
* * * * * 
FURTHER REDIRECT EXAMINATION | 
BY MR, DAVIS: 
Q. Dr. Sabin, without even seeing the patient or making any kind 
of an examination, you diagnosed it as osteitis pubis on July 23, when you 
prescribed metacortin for Dr. Sappington to administer, didn't you? 
* * * * * 
THE WITNESS: I discussed Mr. Latta's symptoms and physical 
findings with Dr. Sappington over the telephone. There had been a 
change in the interim and I felt that there was a likelihood of it being 
osteitis pubis. At the time of my examination, I confirmed this impression. 
BY MR. DAVIS: | 
Q. Did Dr. Sappington, in this phone conversation, tell you that was 
his diagnosis? A. No, he did not. He told me the symptoms and physical 


signs. 
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Q. So you made the diagnosis, then, before even Seeing the patient 
at the hospital? A. I could not make the diagnosis without seeing the 
patient, but I felt it was a good likelihood. 

* * * * 
THOMAS S. SAPPINGTON 
called as a witness on behalf of the Plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, DAVIS: 
Q. Doctor, will you state your full name to the Court and jury, 


please ? 
* * * * * 


A. Dr. Thomas S. Sappington. I maintain an office at 1025 Conn. Ave. 
Q. What is your residence address, Doctor? A. Kensington, Maryland. 


Q. Doctor, will you tell us from what school and in what year you 
received your M.D. Degree? A. Harvard Medical School in 1941. 


* * * * * 


Q. For what period of time was your internship? A. 1942 to 1946. 

Q. During your internship and your so-called residency, did you 
specialize in any particular branch of your profession? A. Internal 
medicine. 

Q. Since what date have you been ia private practice? A. Since 1948, 

Q. That has been in the District of Columbia? A. Yes, sir. 

* * ok * * 

Q. Dr. Sappington, do you know Mr. James B. Latta, seated here at 
the table beside me? A. Yes, Ido. 

Q. How long have you known him, sir? A. I have known him personally 
for many years, since I was a child. He was a personal friend of my family. 

Q. In addition to knowing him personally and socially, have you also 
known him professionally? A. Yes, I have. 

Q. Since you have been in private practice, has he been a patient 
of yours? A. Yes, he has. 

Q. Teil us, Doctor, without any reference to any prior conditions 
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for which you may have treated him, did he consult voi in the 
early part of 1952 or 1953 with refe ‘ence to any urological difficulties ? 
A. Yes, he did. | 

Q. And as a result of that consultation, did you refer him to anyone 
in particular for further examination? A. Yes, I referred him to Dr. 
Sabin, but I cannot be sure of the actual date of referral, I have checked 
my notes on this matter. I think it may be a telephone reference and I 
had no office record of it. | 

Q. Doctor, do you have your records with you pooterning Mr. 

Latta as a patient? A. Ido, yes. 

Q. W 11 you refer to them, please, and tell us whether or not you 
examined him in 1949, particularly with reference to his prostate gland ? 
A. Well, I examined him in general in 1949, At that time I found that 
his prostate gland was some:at enlarged. His primary disorder was 
essential hypertension. | 

Q. Now, specifically with reference to the prostate gland examination, 
can you give us any idea, Doctor, as to the amount of enlargement you 
found in 1949 with reference to the -- to a normal prostate gland ina 
male of that age? A. Well, this is a very approximate estimate, of course, 

because it is determined by examination through the rectum and you 
are only feeling a part of the prostate. But by that means, I thought it was 
perhaps one and one-half times enlarged. : 

* * * * * 

Q. In view of that last answer, Doctor, after your reference of 
Mr. Latta to Dr. Sabin, did there come a time when you had personal 
knowledge of certain surgery proposed by Dr. Sabin? A. Yes. 

Q. And as a result of that proposed surgery, did Mr. | Latta consult 
you with reference to it? A. That is correct. 

Q. What advi.e, if any, did you give him, medically, concerning 
that proposed surgery? A. I told him it would be very, very desirable. 

Q. Now, at that time, in early June of 1956, will you tell the Court 
and jury what Mr. Latta's general physical condition was? A. He was 

still suffering from essential hypertension for which we were 
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treating him and he also had a condition which I suppose can best be 
described as chronic anxiety state, which produced some bowel symptoms, 
extension and ab’ »minal pain, and we investigated him in April and May 

of 1956 by x-ray, which demonstrated that this was a functional bowel 
complaint and not due to any organic disease. This was before his 


surgery. 

Q. Aside from those complaints which you have enumerated, Dr. 
Sappington, did you consider Mr. Latta a proper risk for the type of 
proposed surgery cntemplated by Dr. Sabin? A. Yes, I did. 


Q. Did you, as a matter of fact, visit him while he was in Emergency 
Hospital following that surgery? A. I did so, not on a professional basis, 
but I did as a friend. 

Q. Asafriend. Did there come a time after his discharge from 
Emergency Hospital, following this transurethral resection perf:., med 
by Dr. Sabin, that you did see Mr. Latta professionally? A. Yes. 

Q. Give us that date, Doctor, if you will, please. A. I saw him on 
the 9th of July, 1956. 

230 Q. Where did you see him on that occasion? A. I saw him at 
George Washington University Hospital 

Q. Did you see him prior to July 9, 1956, either socially or pro- 
fessionally, after his discharge from Emergency Hospital? A. I think 
I did see him socially, my records do not show that. 

* * * * * 

Q. Did I understand you to say that you saw him in George Washington 
University Hospital on July 9th? A. That is right. I believe that is what 
my records indicate. 

Q. At whose recommendation was he hospitalized in that institution? 
A. At mine. In other words, I spoke to him over the telephone, as I recall 
Iam just not too sure. I am sorry. 

Q. It was as a reSult, then, of your recommendation that he became 
hospitalized inG. W.? A. That is correct. 

Q. When you first examined him, after his admission to George 
Washington University Hospital, Doctor, what condition did you find with 
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reference to Mr. Latta? A. Well, of course, his essential hypertension 
was continuing. The reason he was hospitalized was because he had 
severe pain over the symphysis pubis radiating down into his legs. He 
was unable to walk and, frankly, I did not know what was the matter with 


him, 


Q. Doctor, will you indicate on your own person what is meant 


by the symphysis pubis? A. It is the front part of the pelvis. 

Q. I believe you stated that as a result of that pain he was unable 

to walk? A. Yes, because of the ductor spasm in his thigh muscles, 

Q. What course of treatment did you first institute for that condition, 
Doctor? A. Well, we asked for some consultation help since we did not 
know what was the matter. Dr. Charles Wise saw him. He is Chief of 
the Department of Physical Medicine at George Washington HospitaL He 
recommended physiotherapy and other appropriate treatment for this 
condition, which I learned was osteitis pubis, a condition of which I knew 
nothing up until that time. | 

Q. From whom did you first learn that this ¢ mndition from which 
Mr. Latta was then suffering was known as osteitis pubis, Doctor 2, 
A. I don't know whether this was Dr. Wise or whether this was the result 
of a telephone conversation with Dr. Sabin. I am sorry, I cannot tell. 
The hospital records, which I looked at, did not help bring back my 
recollection to this matter, either. | 

Q. Doctor, do your records indicate how long Mr. Latta was in the 
George Washington Hospital for this condition ? A. My records indicate 
the days that I saw him in the hospital for this condition. As far as I can 
tell, my last visit was on the 30th of July. 

Q. The hospital records indicate he was ener on August Ist, 
1956, so your last visit to him at the hospital was on the day before his 
discharge; is that right? A. Two days before. 

Q. Two days before. In addition to seeing him in consultation with 
Dr. Wise, head of the Physiotherapy Department, did you see him in 
consultation with any other doctor during his hospitalization in George 


Washington Hospital? A. AsI recall, I think Dr. Sabin saw him there 
| 
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as well. I would have to refer to the hospital record and see if there 
is any note. I am just not sure. 

Q. Dr. Sappingtoa, I hand you Plaintiff's Exhibit No. 2, which are 
the records of the George Was. .ngton University Hospital. I ask you 
to refer to those records and particularly to the date July 23 under the 
heading of Physician's Order Sheet. 

THE COURT: What is your question to the witness ? 

BY MR. DAVIS: 

Q. Do you hive that page before you? A. Yes, I have the page. 

Q. I will ask you to state whether or not you had prescribed 
physiotherapy on the following day, that is, July 13th? A. What date do 

you want me to check? You said the 23rd. 

Q. The Physician's Order Sheets for the date 7/13/56. A. On this? 

Q. Yes. A. Yes, I did so prescribe on the 13th, according to this 
record. 

Q. Now, will you turn over to the next page under the Physician's 


Order Sheet for the date 7/23/56 and I direct your attention to the indicated 
drug metacortin, 5 milligrams BID, appearing above your Signature. 
A, "TID" I believe it is. 
Q. What does that mean, "TID", Doctor? A. Three times a day. 
Q. Was that a drug you prescribed for Mr. Latta? A. Yes, it was. 
Q. For what purpose was that drug administered? A. Metacortin 
is one of the steroids and has an antiinflammatory reaction. It was thought 


it was possible that it would help his inflammatory reaction which we 
thought might be in his pubis at that time. 
Q. That was'administered, then, for this condition of osteitis pubis; 
is that correct? A. Yes. I am not sure yet whether the diagnosis had 
been made absolutely by that time. 
Q. Do you recall whose idea it was, Doctor, to administer metacortin ? 
A. Not from my memory, no. I do not recall, it was probably my own. 
Q. Doctor, I ask you to turn now to the clinical record section of 
the George Washington University Hospital records and refer to the 
second paragraph under the entry 7/20/56. 
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Now, do you know the name of the physician whose name appears 


below that entry? A. Dr. Wise, yes. 


Q. Would you read that entry, please? 
* * * * * 


THE WITNESS: This is over Dr. Wise's Signature and it is 
dated ~ ily 20, 1956: | 
"Patient is practically free of pain this morning, was able 
to get off the stretcher and walk without assistance. ‘Pain con- 
tinues most severe at night associated with considerable anxiety. 
The underlying pathology resulting in all of this muscle spasm 
is still obscure. Osteitis Pubis is still the most likely diagnosis," 
Signed: "Dr. Wise." | 
BY MR. DAVIS: 
Q. Dr. Wise made that diagnosis of osteitis pubis or the 20th of 
July, did he not ? | 
MR. BARSE: I object to the question. 
THE WITNESS: No, he did not. 
* * * * 
BY MR, DAVIS: | 
Q. Dr. Sappington, do your records ‘ndicate when you had a tele- 
phone conversation with Dr. Sabin with reference to Mr. Latt:‘s hospitaliza- 
tion? A. No, they do not. 
Q. Do you recall whether it was early in the Seika bt the George 
Washington Hospital hospitalization or toward the latter ss A. Tam 
sorry, but I don't know. 


Q. Do you recall the nature of your conversation, ae you said to 
Dr. Sabin and what he said to you? A. I simply told Dr. Sabin that Mr. 
Latta was suffering from this condition which I described. I did not name 
it because at the time I did not know. I told him that I had put him in 
George Washington University Hospital I cannot tell you when, during this 
month, that conversation took place. 

Q. That was a telephone conversation? A. Yes, sir. 
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Q. Do you recall what Dr. Sabin's response to you was upon you 
giving him that information? A. No, Ido not. 

Q. Do you recall whether or not he prescribed any medication ? 

A. At that time ? 

Q. Yes. A. Not so far as I know. 

Q. Now, how often did you see Mr. Latta during his course of 
stay at G. W. Hospital? A. Practically every day. Do you want the dates? 

Q. Would you read them into the record, please, just the dates you 
saw him in the hospital? A. This is all July: 9, 14, 16, 17, 18, 19, 21, 
24, 25, 26, 27, and the last visit was on he 30th. 

Q. Dr. Sappington, do you have any recollection or do your records 
show how Mr. Latta’ was discharged from the George Washington University 
H.:spital? A. He was improved but still far from well 

Q. What I have reference tois, was he discharged on crutches, with 
the aid of any assistance? A. He could walk on crutches, as I recall. 

I suppose the hospital records would give more detail on that. 

Q. After his discharge from the hospital and his return to home, 

did he still remain under your care for this condition of osteitis 
pubis? A. He did for only a short period. I saw him on the 6th of August, 
one visit at his home. 

Q. What was his condit'.n at that time ? A. He was essentially 


bedridden but he could get up with crutches and assistance. He was having 


physiotherapy treatments, as I recall, under the direction of Dr. Wise. 


A physiotherapist would come to the house. 

Q. As I understand you, you did not see him after August 6, 1956? 
A. That is correct. I then left on vacation and he did not consult me 
until I saw him in my office about a year later, October 7, 1957, for his 
hypertension. 

Q. When you went on vacation in August of 1956, did you turn Mr. 
Latta, along with your other patients, over to another physician? A. Well, 
I always made arrangements for their care. I think Mr. Latta chose 


Dr. Wyman, as I understand, to take care of him. 
* * * * 
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Q. Isee. Dr. Sappington, will you state to the jury what is this 
condition known as osteitis pubis and what causes it? A. As I said 
before, I have a very poor knowledge of this subject. Mr. Latta was my 
first and only case. As I understand it, it is a condition ~~ 

* * * * * 

THE WITNESS: Well, as I said, as I understand this condition -- 

I have no firsthand knowledge except from Mr. Latta's case -- asl 
understand, this is a condition of unknown cause which may follow prostate 
surgery. | 

* * * * x 

Q. What was your total charge for professional services rendered 
to Mr. Latta for treating him for this condition of osteitis pubis in July 

of 1956, up to the time that you stopped treating him on August 6th ? 


A. You mean during his hospitalization ? 


Q. Yes, during the hospitalization and post-hospitalization treat- 


ment. | 
* x* * bad * 

Q. That would be a total, then, as you have described it of $99 
for the hospital visits and the house call directly connected with his 
osteitis pubis? A. That is correct. | 
Q. Is that a fair and reasonable charge, Doctor ? A. I believe 


Q. Has that been paid? A. Yes, sir. 


* * * 
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CROSS EXAMINATION 
BY MR. BARSE: 

Q. Dr. Sappington, you testified you were not sure of the date of 
your referral of Mr. Latta to Dr. Sabin. Can you give us an 
approximate time of that referral? A. Iam very sorry but I cannot. I 
suspect that this was not done in my office. It was probably a telephone 

call and I have no record of it. It might have been 1951; I don't know. 
Q. Do you recall why you made the referral? A. Because Mr. 
Latta at that time was suffering from something and I knew his prostate 


gland was large. From my examination, I knew he was suffering from 


some complaint referrable to that enlargement and I didn't really refer 
him so much for an operation but for an evaluation as to what his gen- 
eral condition might be in this regard. 

Q. Do you recall what his complaints were referrable to the 
prostate condition? A. I believe he was at that time suffering from 
increased frequency urination and nocturia, having to get up at night to 
void, and I was concerned lest this condition aggravate his already pre- 
existing hypertension. 

Q. It was in 1956, as far as you recall, was it not, Doctor, that 
this operation was recommended by Dr. Sabin? A. That is correct. 

Q. And you told Mr. Latta that the proposed surgery would be 
very desirable? A. Yes, I did. 

246 Q. You understood at that time, did you not, that this was going 
to be a transurethral resection? A. Yes. 

Q. Why did you believe that that surgery would be very desirable, 
Dr. Sappington? A. Not only desirable but it would rapidly become 
essential because the gland, if it continues to enlarge, shuts off the out- 
put of urine from the bladder so that some relief is required for me- 
chanical reasons, particularly in view of the patient's hypertension which 
can be certainly aggravated by this inability to void or inability to void 
successfully and the operation would be necessary. It was not really 


an operation choice; it was rapicly becoming essential. 
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Q. Coming down to Mr. Latta's hospitalization at George Wash- 


ington University Hospital, can you tell us from an examination of your 
own records or an examination of the George Washington Hospital 
records when the diagnosis of osteitis pubis was made? A. I have al- 
ready read the note on July 20th when Dr. Wise thought that it was a 
most likely diagnosis. | 
Q. This, I think you said, did not constitute a definite diagnosis; 
is that correct? A. It did not constitute a definite diagnosis. Do you 
247 want me to read other entries here in the chart? : 
Q. I will refer you to one. Is there an entry of July 24 in the chart? 
A. Yes, there is. | 

Q. Is that an entry of Dr. Sabin's? A. Yes. | 

Q. Does that entry appear to be the time at which the diagnosis 
of osteitis pubis was made? A. I would think so, from my reading of 
the notes. | 

Q. Going back to the order which you prescribed on July 23 of 
1956, of metacortin, Mr. Davis inquired about that. I believe you said 
you did not remember whose idea it was to give that medication; is that 
correct? A. That is what I said. I don't recall whether it was my idea 
or it might have been Dr. Sabin's idea and he told me in a | telephone 
conversation, when I described the symptoms. I just do Hot know. Or 
whether it was Dr. Wise, I don't know. I am sorry. 

Q. You anticipated my question which was this: It could have 
been Dr. Sabin in a telephone conversation who recommended this, is 
that correct? A. To the best of my memory, I think it was Dr. Sabin 
but I cannot be sure. | 
248 Q. Would you refer to the order sheets of Emergency Hospital, 

please, Dr. Sappington. A. You mean George Washington? 
Q. Yes, Iam sorry. George Washington. Have you those before 
you? A. Yes, Ido. | 

Q. Do you See the orders of July 14, 1956, "Patient may continue 
to use’ and then various drugs are listed. A. That is right. 

Q. Will you tell us what those drugs are, just name them, first 
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of all? A. Phenobarbital, phenacetin -- 

Q. What is phenacetin, Doctor? A. It is a pain killer similar 
to aspirin. 

Raudixin, which is used in the treatment of hypertension, of 
nervous states; and benadryl, which is used as a sedative; and milk of 
magnesia. 

Q. Does that order indicate, Doctor, that Mr. Latta had these 
drugs prior to his admission to George Washington Hospital? A. Yes. 

@. Did he have these under your prior orders or prescriptions? 
A. Yes. 

249 Q. He was a regular user of these drugs for the purposes which 
you have just enumerated; is that correct? A. Well, he had been using 
them under my direction for some time, primarily for the control of 
his hypertension and anxiety state. 

* * * * * 

Q. Dr. Sappington, is there any reference in your records sub- 
sequent to June 13, 1956 when the transurethral resection was performed, 
and up to December 1957, when another operation was performed, that 
complaints were made to you by Mr. Latta of incontinence? A. These 
are office records.' I do not believe that during that period -- could I 
have those dates again? 

Q. Between June 13, 1956 and December of 1957? A. No, not 
in this office record. 


Q. These are all your records with reference to Mr. Latta, are 


they not, Doctor? A. They are all my written records, yes. I, of 


course, knew during this period in general that he was having difficulty 
with incontinence. 

Q. You knew that he was going to Dr. Sabin? A. Yes, that is 
right. He had not consulted me for that but I knew he was continuing to 
have difficulties. 

Q. Do you remember how long those -- strike that, please. 

How did you know that he was having difficulties? A. He had told 


me, aS it was brought out. I had seen him socially from time to time. 
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I have no record of that but my memory is that he was ot trouble 


with urinary incontinence during this period. 

Q. Do you remember the type of urinary incontinence which he 
described it as? A. The type of urinary incontinence? | 

Q. Yes, or the extent of it. A. Well, he was unable to ambulate 
confortably at the time without fear of losing urine. He had to wear 


protection. ! 
Q. At what time was this, Doctor? A. This was, as I recall, the 
latter part of 1956 and early 1957. 
Q. Is it your recollection that this condition improved thereafter? 
A. I believe gradually it has improved over the years. I cannot tell you 
as to when it disappeared or if, indeed, it is still present. I have not 
251 treated him for this condition. | 
Q. From a medical standpoint, when you have treated him for any 
condition, he has made no complaints that you have reflected in your 
records of this condition; is that correct? A. That is right. 
Q. Did there come a time when Mr. Latta retired from his em- 
ployment at NIH? A. Yes. | 
Q. Did you have anything to do on his behalf in connection with 
the retirement? Did you make any reports or fill out any | forms in con- 
nection therewith? A. I don't know whether I have any records of such 
or not in this and I am sorry that I cannot recall it otherwise. 
Q. PerhapsIcan assist you. A. Yes. | 
Q. Do your notes of August 4, 1958 refer to retirement? A. Yes, 
they do. | 
Q. And what do your notes read, and then tell us, please, what 
they mean. A. Well, in its entirety, the entry says: He is suffering 
from a sentinel hemorrhoid, a tiny angle fissure with cryptitis. These 
are rectal conditions unrelated to his surgery. | 
252 It says that he was at that time to get laboratory work at the 
National Institutes of Health and report for a checkup pre-retirement, 
anticipating retirement in the fall -- that would be the fall of 1958. 


Q. Does this indicate that you were going to perform a checkup 
| 
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in connection with his retirement? A. It indicates that he was going 


to have laboratory work done and other work done at NIH, where he was 


employed, and then I would judge this meant that he was to be checked 


by me apropos a retirement in the fall. 

Q. Do you have any records or recollection of a retirement check 
by you in the fall? A. Not so definitely stated. Here, in looking over 
my records, I don't See any notation as to whether or not I recommended 
retirement or, if So, when. At this time he was suffering from rather 
advanced hypertension and my therapy and attention was directed toward 
the treatment of that condition. His blood pressure on October 10th, 
for example, was 250 over 120. 

Q. Do you recall that you did recommend retirement for the 
hypertension? A. I think I did, yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. DAVIS: 
* *x * * * 

Q. Dr. Sappington, this condition for which you treated him prior 
to 1956, namely, hypertension, will you state to the Court and jury 
whether or not, even though he had that condition of hypertension, he 
was still able to lead an active life, attend to his business and his work? 
A. That is true, yes. 

Q. Doctor, assuming that the remaining evidence in this case 
were to show that he has had a continuing condition of incontinence from 
1956, the time of this transurethral prostatic resection, up until now, 
do you have any opinion based upon reasonable medical probability as 
to whether that continuing incontinence would aggravate this condition of 

hypertension for which you had treated him? 

x * * * * 

THE WITNESS: Well, from my own records here, the last time 
I saw Mr. Latta at my office was on May 16, 1961 and one visit of 
November ist, 1960 and from then on, four or five visits, his blood 
pressure was essentially within normal limits at that time. I don’t 
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know whether this answers your queStion or not. Our drug therapy 

has become more effective over the years. His blood pressure, for 
example, when I last saw him on May 16, 1961, was 155 over 85, which 
is normal reading. | 


\ 
| 

* * * * * 
| 


Q. Dr. Sappington, how long have you known Dr. Sabin? 
* * * * * 
THE WITNESS: To the best of my knowledge, 1948. | 
* * * * id 
JOHN M. WYMAN : 
called as a witness on behalf of the Plaintiff and, having been first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. DAVIS: | 
Q. Doctor, will you state your full name and address for the re- 
cord, please? A. Dr. John M. Wyman, 11800 Farmland Drive, Rock- 
ville, Maryland. | 
Q. What is your office address, Doctor? A. 7800 Norfolk 
Avenue, Bethesda. | 
Q. Doctor, will you tell us from what school and in what year you 
received your medical degree? A. Georgetown University, 1947, 
Q. Thereafter, where did you intern? A. Doctors Hospital, 
Washington, D.C. | 
Q. For what period of time? A. One year. 
* * * * [> 
Q. You are what is known as a general practitioner? A. That is 
right. | 
Q. Doctor, directing your attention to the late summer of 1956, 
did you have occasion to have as a patient, Mr. Charles B. Latta, the 
gentleman seated at the table here? A. I did. | 
Q. Will you refer to your records and tell us when you fist saw 
Mr. Latta? A. I first saw Mr. Latta at his house on the 18th of August, 
1956. | 
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Q. And do you recall who called you to see him at his home on 
that date? A. Iam sorry. 
Q. Who was it that called you for you to see him at his home on 
that day? A. Mrs. Latta. 
258 Q. Mrs. Latta. At that time, Doctor, did you make an examination 
of Mr. Latta? A. Yes, I did. 
Q. What did you find on your examination? A. He had a post- 


operative Situation from a prostatectomy. He had apparently just re- 


cently been released from George Washington University Hospital for 


treatment of osteitis and he was undergoing at that time physiotheraphy 
at the home for treatment of his osteitis. He had a mild hypertension, 
pain and tenderness over the thigh muscles, both legs. That was it at 
that time. 

Q. As aresult of the history given to you by the patient and as a 
result of your own personal examination, did you make a diagnosis at 
that time, Doctor? A. I concurred with the diagnosis arrived at in the 
hospital of osteitis. 

Q. Thereafter, what course of treatment did you institute, Doctor, 
to correct this situation? A. He was under physiotherapy. I was at- 
tempting to continue treatment similar to that that he had in the hospital, 
physiotherapy. I did start him on some vitamin B-12 at that time also 
and he was placed on some muscle relaxant medications. 

Q. Did you learn, Doctor, that just before you started to treat 
him for this condition that he had been under the care of another doctor? 

259 A. Yes. 

Q. Who was that? A. Dr. Sappington. 

Q. Do you know where Dr. Sappington was at the time you took 
over? A. He was on vacation. 

Q. Doctor, will you read in the record the dates that you saw 
Mr. Latta and treated him for this condition of osteitis pubis? A. In 
1956: August 18, 22, 24, 27, : 29, 30, 31, September 1, 2, 3, 4, 5, 9, 10, 
12, 14, 17, 19, 21, 24. 

Q. All those later dates are in September? A. Yes. 
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Q. Is that the last date you saw him professionally, Doctor? A. 
No, I saw him following that time. There were several calls spaced be- 
tween October and February of 1957; a total of four calls. © 


Q. Between October and February? A. Yes. 
Q. Doctor, all of these visits that you have just given us the date 
of, were they at the home or at your office? A. They were at the home. 
Q. Atthe home. Will you state to the Court and jury the physical 
condition of Mr. Latta as to mobility during that period that you were 
treating him? A. He was confined to the home. In the early course, 
he was for the most part in bed. As time went on, he was able to sit 
on the edge of the bed or in a chair. | 
Q. During the course of any of your treatments, did you ever 
have him get out of bed and demonstrate his ability to walk? A. Yes. 
This is a little vague. I believe we did on several occasions, yes. 
Q. What did you observe as to that ability or inability? A. Con- 
siderable generalized weakness. | 
Q. During this course of time, did you also take periodic specimen 
of his blood? A. Yes. The latter part of August, he developed a Super- 
ficial phlebitis of the lower extremity. I had a surgeon also see him at 
the house. He concurred and we did start him at that time on an anti- 
coagulant and, of course, during the use of the anticoagulant, we did 
have some tests done. | 
Q. Who was the surgeon you referred to, whom you called in for 
consultation? A. Dr. William Moses. | 
261 Q. Did you have him in consultation once or more than once? 
A. I believe it was just the one time at the house, yes. | 
Q. Now, will you tell the jury what type of an infection phlebitis 
of the lower extremity is, Doctor? A. Well, it is an inflammation of 
the interior wall of the vein which may be predisposed to clot formation 


in the vein. i 


Q. Was that in any way associated with the osteitis pubis? A. It 


could have been. I cannot be certain. 


i 
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Q. What was the drug therapy that you had him under treatment 
on with the osteitis pubis? A. Vitamin B-12 and a muscle relaxant. I 
don't recall the specific one, however. 
Q. Did there come atime, Doctor, as a result of this extensive 


treatment that you have just described, that the patient was able to make 


any improvement in his ability to walk and get about? A. I think there 


was a gradual improvement, yes. 

Q. Coincidental with your treatment, did you learn or did you 
ascertain that he was also under the care of a physiotherapist during 
that same period? A. Yes. 

Q. Do you know who that was? A. I don't recall his name, I am 
sorry. 

Q. Were any of these physiotherapy treatments administered dur- 
ing your presence at the Latta home? A. Not while I was there, no. 

Q. What was your total statement for professional services ren- 
dered to Mr. Latta, Dr. Wyman? A. Through February 1957, it was 
$180. 

Q. Is that a fair and reasonable charge for the amount and type 
of service you rendered? A. Yes, Sir. 

Q. Has that been paid? A. Yes. 

* * * * 
CROSS EXAMINATION 
BY MR. BARSE: 
* * * * * 
263 Q. Doctor, did you ever see another case of osteitis pubis? A. I 
saw one, I believe, in Gallinger Hospital early in medical school days. 

Q. Actually, I had in mind as a patient of yours since you have 
been practicing medicine? A. No. 

* * * * 
REDIRECT EXAMINATION 
BY MR. DAVIS: 


* * * * *x 


Q. Will you tell us what is meant by osteitis pubis? A. Itisa 
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little bit out of my scope. I am not too well versed on it. The inflam- 
matory reaction in the center portion of the bone. There is sometimes 


concomitant muscle involvement around the muscle insertion. 
*x * * * * 


CHARLES S, WISE 
called as a witness on behalf of the plaintiff and, having been first duly 


sworn, waS examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Doctor, I hand you Plaintiff's Exhibit No. 2, which are the 
official records of the George Washington Hospital. | 


Preliminarily, however, Doctor, will you state for the record your 
full name and your address? A. Charles S. Wise, 3528 na 
Street, Northwest, Washington, D.C. | 

Q. And your professional address? A. 901 Twety- “Third Street, 
George Washington Hospital, Washington, D.C. 

Q. Dr. Wise, from what school and in what year did you receive 
your M.D. Degree? A. New York University, 1939. 

Q. Thereafter, where did you intern? A. Belleview Hospital, 

Mt. Vernon Hospital, Mt. Vernon, New York. 

Q. In addition to your intership, did you have any residency at 
any other hospitals? A. I had a fellowship at hMaseachaserts General 
Hospital and Harvard Medical School. | 

Q. Was your internship and your fellowship affiliated with any 
specialty of medicine? A. My fellowship was associated with the special- 
ty of physical medicine and rehabilitation. | 

Q. Since you have been in private practice, has that been your 
specialty in medicine? A. That is correct. | 

Q. You are head of the Physiotherapy Department presently at the 
George Washington University Hospital, are you not, Doctor? A. Iam 
head of the physical medicine and rehabilitation department. 

Q. Dr. Wise, did you have occasion to see a patient by the name 


of James B. Latta, the gentleman seated here, in the summer of 1956? 
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A. Yes, I did. 

Q. Where did you see Mr. Latta at that time? A. I saw Mr. 

Latta at the George Washington University Hospital. 

Q. He was then an in-patient, was he, at the hospital? A. That 
is correct. 

Q. Give us the date, Doctor, that you first saw Mr. Latta at 
George Washington University Hospital. A. 7/20/56, I guess that is 
July 20th. 

* * * * * 

Q. What was the history? A. To the best of my recollection, 
there was difficulty in walking and pain in both legs at the time that he 
was admitted to the hospital. 

Referring to the chart, apparently, the patient had had some 
urological surgery subsequent to which he had difficulty in walking as- 
sociated with pain in his thighs and legs. 

* * * * * 
270 Q. Dr. Wise, I refer you specifically to page 7 under "Clinical 
271 Record." Will you read the entry under "genitalia"? A. "Penis 
dripping urine, left testicle smaller and tenderer than the right." 

Q. Asa result of obtaining this history as reflected in the entire 
admitting note and what the patient told you and from your physical ex- 
amination of Mr. Latta, did you make a diagnosis of his condition? A. I 
made -- I gave an impression or a diagnosis of what I felt was responsible 
for his difficulty in) walking and his pain in the thighs and groin. I can- 
not say that I made a complete examination that included all possible 
disorders in every other part of the body. 

Q. Will you turn to page 9, Doctor, of the clinical records and let 


us know whether or not the entry under date of 7/20/56 is in your hand- 


writing? A. That is correct. 

Q. Would you read that entry, please, into the record? A. ''7/20 
Patient was practically free of pain in morning, was able to get off the 
stretcher and walk without assistance. Pain continues most severely at 


night, associated with considerable anxiety. The underlying pathology 
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resulting in all this muscle spasm is still obscure. Osteitis pubis is 
still the most likely diagnosis." | 

272 Q. Now, was that your diagnosis at that time? A. That was my 
impression at that time. | 

Q. Who was his general attending physician from the time he was 
admitted to George Washington Hospital? A. Dr. Sappington. 

Q. Had you ever gone into consultation with Dr. Sappington con- 
cerning his condition? A. I cannot recall the details of it this number of 
years later, but it is my custom to not only write a note on the chart but 
discuss the problem with the attending physician. | 

Q. Asaresult of that custom and the routine consultation you 
would have, did you ultimately prescribe any medication for this tentative 
diagnosis? A. I prescribed physical therapy at that time and I must 
refer to the chart to see if I ordered any medication. May I? 

Q. Youmay. A. (Perusing records.) I ordered physical therapy 
only. | 


Q. You ordered no drugs? A. No drugs that I have any recollection 


or record of here. 
Q. As aresult of your ordering physiotherapy, did he undergo 
physiotherapy at George Washington Hospital? A. Yes, he did. 


* * * *~ \* 


Q. Dr. Wise, was the patient confined to his bed from the time 
you first saw him on July 20, 1956 until the time you saw him next on 
July 28? A. I would have to refer to the chart. I cannot recall this 
number of years later the details. | 

Q. You may. A. What were those two dates? 

Q. July 20, when you first saw him, and made the entry of the 
osteitis pubis, and July 28th when you wrote that he could be allowed 
up with attendant. A. (Perusing records.) I can find no evidence In the 

275 chart at this reading that the patient was up and walking around 
when he first came into the hospital. It would appear to me that since 
I wrote the order that he has to be allowed up with attendant an the 28th 


of the month, it would seem reasonable to me, knowing my own habits 
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of therapy, that the patient was probably confined to bed and not allowed 


to walk before that time. I cannot find it in the chart. 
* * * * * 
277 Q. Doctor, are you able to interpret a laboratory report on 
urinalysis? A. To some degree. 

Q. Will you refer to those, please, then? Let's look at page 10. 
A. Correct. 

Q. Is that a laboratory report of the urinalysis made of this patient 
on 7/13/56? A. Correct. There are two reports on this page. The 
top one is dated 7/24/56 and so is the lower one. 

Q. Will you interpret that report for us, Doctor? A. Which one; 
both of them? 

Q. Bothof them. A. The top one is a urine specimen sent on 
7/24/56 to the laboratory for a standard culture and antibiotic sensitivity 
test. Out of this urine was prone two proteus and pSeudomonas organisms. 
Sensitivity: They were resistant to chloromycetin, to furadantin, strep- 

tomycin, aureomycin, achromycin, and terramycin. 

There is another report dated the same day: Proteus organism; 
sensitivity, pending. 

Q. Now, will you refer to the laboratory report of the urinalysis 
on page 8. A. Urinalysis on page 8 was collected on the 16th of July; 
the voided specimen is the analysis. The report describes its color as 
yellow; reaction, acids; specific gravity, 1.017; leucocytes were loaded 
with crump leucocytes or white bloodcells, many red blood cells, 
occasional epithelial cells. 

Q. What is that indicative of, Doctor? A. It would seem to me 
it is indicative of some infection in the urinary tract. 

Q. Dr. Wise, what was the nature of this physiotherapy that you 
directed be performed in the hospital? 

* * * * * 
THE WITNESS: The physical therapy performed in the hospital 
279 was hydrotherapy in a Hubbard tub, which is a large water - 


containing vessel in which the upper and lower extremities can be 
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immersed in water at a fixed temperature and under -water agitators 
acting as a massaging medium over the spastic and tender muscles. 
He was also prescribed certain general stretching exercises which 
involved tight spastic muscles under water within limits of pain. The 
physical therapy was directed toward relief of muscle spasm and pain 


in the thighs. | 
* * baad * *! 

Q. On how many occasions, during the period of his hospitali- 
zation? A. Thirteen times, according to the record here. Daily, that 
is, for a little over two weeks. | 

Q. Upon his discharge, according to the hospital records, on 
August 1st, would you have personal knowledge of the fact that further 
physiotherapy was administered to him at home? A. Yes, I understand 
that he received further physical therapy. | 

Q. Dr. Wise, what was your total charge for professional services 
rendered to Mr. Latta? A. $25.00. | 

Q. Is that a fair and reasonable charge for the amount and type 
of service you rendered? A. I thought it was. | 

Q. Has that been paid? A. I believe so. 


* * * * * 
| 


CROSS EXAMINATION 
BY MR. BARSE: 


| 
| 
* * * * * 


Q. Doctor, do I understand that this osteitis pubis, which your 
entry of July 20 referred to, this was an impression on your part rather 
than a diagnosis? A. It was an impression which I consider a working 
diagnosis. | 

Q. Was the diagnosis of osteitis pubis ever confirmed? A. Was 
it confirmed? 

Q@. Yes. A. Confirmed in what way, by x-ray? | 

Q. Yes A. Not while the patient was in the hospital, to the best 
of my knowledge, and I did not see the patient subsequent to that, sol 


don't know whether it ever was. 
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Q. Will you:refer to page 12 of the hospital records and see if 
you find an x-ray report on this subject? A. That is correct, there is 
an X-ray. 

Q. What is that report, Doctor? A. There are no definite x-ray 
findings of osteitis pubis. However, if the patient's symptoms warrant, 

it is suggested that follow-up films be obtained since the x-ray 
changes characteristic of his condition may lag behind the development 
of symptoms. 

Q. The diagnosis was never confirmed by x-ray? A. No, not 
while he was in the hospital, that I know of. 

Q. Yes. Well, I am limiting my question to that. A. Right. 

Q. You had no knowledge or contact with him other than at the 
hospital? A. That is correct. 

Q. Would the x-ray findings there, Dr. Wise, indicate that if in 
fact this was osteitis pubis that it was in its early stages? A. Would 
you repeat that, please? 

Q. Would the x-ray findings that you have just referred to under 
the date of July 17, indicate that if in fact this condition, which you had 
the impression was osteitis pubis was osteitis pubis, would these x-ray 
findings indicate that disease or infection was in its early stages of the 
development? A. JI would say it indicates one of two things: Either in 
its early stages of development or so mild that it did not give x-ray 
changes. 

* * * 
REDIRECT EXAMINATION 
BY MR. DAVIS: 
* * * * * 

Q. Now, if this infection had its inception or onset as the result 

of a transurethral resection on June 13, 1956, would the onset be up to 


his admission to G. W. Hospital on July 13, would the progression of 


the infection be of sufficient duration to have made any manifestation of 


it on x-ray? A. I really don't know. 


* * * 
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MR. DAVIS: Your Honor, I think there is evidence from the de- 
fendant, himself, that at the time he did the surgery, there was no 
| 


question of infection or osteitis pubis. It was not present on June 13th 


by inference; by logical inference, it must have been pucect shortly 
after that. 
THE COURT: Doctor, can you answer this question? 

| 


THE WITNESS: I really cannot answer that question. 
* * * * | 
BY MR. DAVIS: 

Q. Dr. wise, I direct your attention to page 13 under the physical 
medicine department: Does your Signature appear on that | page, Doctor? 
A. Yes. | 

Q. Right opposite what date? A. It is not opposite the date. The 

date is 7/14/56 these orders were written. | 

Q. Now, will you turn to page 14 of the physician's order sheet 
under the date 7/13/56. A. Yes. | 

Q. Will you read the item No. 3? A. ares tomorrow 

m., 7/14/56 a.m., Dr. Sappington." | 

Q. Doesn't that refresh your memory, Doctor, that you did actually 
see Mr. Latta on the very day of his admission? A. I cannot remember 
the actual details, of course, at this time, but, again going back to my 
usual procedure, a patient who is admitted on one day and receives 
physiotherapy such as the Hubbard tub requires some preparation and 
scheduling. It would appear to me that Dr. Sappington or his office must 
have contacted me even prior to the patient's admission or at the time 
the patient was admitted because when he wrote down "physiotherapy 
tomorrow" and on the following day, when I have the Hubbard tub ordered, 
I must have seen the patient with Dr. Sappington or spoken about the 
patient, discussed the patient with him so that his treatment could be 
started the first day he was in the hospital. | 

I did not write any examination note at that time. It might have 
been that 1 simply saw him briefly the first time without writing a note 


on his chart. I don't remember the details. 
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Q. So that, that recommendation as to physiotherapy on the 14th 
of July would not be, as indicated, that of Dr. Sappington or Dr. R. Y. 
Clark? A. That is my handwriting here on physical therapy. 

* * * * * 
RECROSS EXAMINATION 
BY MR. BARSE: 

Q. Dr. Wise, Mr. Davis asked you a question with reference to 
the x-ray of July 17th. I believe the gist of the question was whether 
metacortin being administered for osteitis might not have some effect 
on the x-ray appearance; and you answered that it would. Am I correct 
in recalling this question? A. AsI recall it, Mr. Davis asked me some- 
thing about whether it would cure the infection but what it does is really 
mask the reaction to infection. Metacortin with antibiotics, probably 
the combination might control the infection but the use of steroids would 
certainly -- it is conceivable that the use of steroids, it has been our 
experience, modifies boney and joint changes while the patient is under 
the influence of steroids as a theoretical possibility, a hypothetical 

possibility. 

Q. Is osteitis a condition involving boney and joint changes? A. 
Well, it involves the fibrocartilage joint between the two pubic bones and 
it involves the periosteum in the lining of the bones in the region of that 
joint. 

Q. Did I understand you to say just now that the use of metacortin 


or Similar drugs will mask these symptoms theoretically, that this is 


atheory? A. I am answering a hypothetical question. I don't know 
what happened. I am not referring to this particular x-ray but just a 
hypothetical question of whether steroids could modify the course of an 
infection and its subsequent x-ray changes. My answer would be yes, 
in many instances steroids do modify the usuai course of a reaction to 
inflammation and their x-ray changes. 

Q. Now, of course, in this particular case, if the patient had had 
no steroids before the x-ray, there would be no possibility that the 
steroids would affect the x-ray changes? A. Absolutely, of course. 
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Q. IfI were to tell you that metacortin was not ordered until 
July 23, this x-ray having been taken on July 17, you would Say, there- 
289 fore, that metacortin could not possibly have affected the x-ray; 


is that correct? A. Correct. 


* * * * * 


Q. Do you know, Dr. Wise, whether the steroids have any de- 
finitive effect on the treatment of osteitis to the extent of making a per- 
son recover sooner? A. I could not give you a definitive answer on 
that particular subject, the use of steroids is in a highly controversial 
stage in many places and I do not consider myself an authority to give 
you a definite answer on that. | 

Q. Then, you would not know, I assume, whether if steroids had 
been given earlier than July 23, the course of the disease would have 


been any different? A. I could not give you an answer on that. 


* * * * | ox 
| 
1 


JOSEPH A. ROCK 


called as a witness on behalf of the Plaintiff and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. DAVIS: 


Q. Mr. Rock, will you state your full name and address for the 
record, please? A. Joseph A. Rock, 7307 Sixteenth Place, Adelphi, 
Maryland. | 

Q. What is your occupation, Mr. Rock? A. Iam a registered 
physical therapist. | 

Q. From what school did you receive your certificate asa 
physiotherapist? A. The University of Kansas. 

Q. In what year? A. 1948. 

Q. How long have you been practicing your profession in the 
metropolitan area? | 

* * * * i* 

A. Since about 1951, when I came to Washington. : 
Q. Did you have ogcasion, Mr. Rock, about August of 1956, to 
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attend a Mr. James B. Latta, the gentleman sitting here at counsel 
table? A. That is right. 

Q. Where did you first see him? A. At his home. 

Q. Do you recall the address? A. At 5205 West Cedar Lane, 


Bethesda, Maryland. 
Q. For what condition were you engaged to treat him? A. I was 


sent by Dr. Wise. He prescribed the therapy. 

Q. Give us the date you first saw Mr. Latta. A. That would be 
August 9. 

Q. What year? A. In 1956. 

Q. What was the nature of the physiotherapy you administered to 
Mr. Latta? A. It consisted of moist heat which he usually applied be- 
fore I got there. This was prescribed by Dr. Wise and this was followed 
by exercise and gait training. 

MR. BARSE: Exercise and what? I am sorry. 

THE WITNESS: Gait training, checking his walking and correcting 

it. 

BY MR. DAVIS: 

Q. Your first treatment, you say, was on August 9, 1956? A. 
That is right. 

Q. Will you read into the record, Mr. Rock, the dates of subse- 
quent treatments of physiotherapy? A. I do not have all the specific 
dates with me, but'the last treatment was June 8, 1957 -- correction; 

I do have all the dates, if you want them. 

Q. With what regularity would you administer these treatments? 
A. Well, for instance, August 1956 we have August 8, 10, 11, 13, 15, 
17, 20, 22, September 11, 13, 15, 18, 20, 22, andsoon. Do you want 
for the entire time? 

Q. Was that the general pattern of your treatments when they com- 
menced, that is, every other day? A. They decreased some, approxi- 
mately once a week in the latter months. 

Q. They got down to once a week in the latter months? A. That 
is right. 
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Q. Mr. Rock, would you state briefly to the jury what Mr. Latta's 
physical condition was when you started this course of physiotherapy? 
* * * * i 
A. He was in bed. Of course, that is where I administered the 
exercises and following the exercises, he would get up and do a little 
walking with canes, andI gave him various means of support to do 
exercises with his arms and as far as his movements, they were slow 
and guarded. His walking movements were slow. 
Q. Were his movements associated with any pain, to your know- 
ledge? A. He would give that impression that he had pain. 
Q. When did he start to make any improvement so that he could 
walk without the aid of acane? A. That, I don't recall exactly, but I 
would say in a few months he was able to walk some without a cane. 
x * * * * 
Q. Mr. Rock, what was your total charge for your professional 
services rendered to Mr. Latta? A. My services was a total of 50 


treatments, which totaled $350. There was some equipment which total- 


ed $8; there was two five-pound dumb bells and one hydroculator pack, 


which is moist heat. 

Q. Is that a fair and reasonable charge for the amount of type of 
service you rendered? A. That is right. 

Q. Has that been paid? A. It has been paid. : 

Q. Mr. Rock, during the course of these 50 treatments, that you 
have just told us about, what, if anything, did you observe with reference 
to Mr. Latta and any condition of incontinence? A. There was -- he 
wore an absorbent pad usually. | 

Q. Did you have personal knowledge of the fact that he was 
regularly incontinent, that is, dripping all the time or just periodically? 

~ * * * | *x 

Q. What do you know of your own knowledge as to this condition 
of incontinence during the time you were treating him for! ten months? 
A. It was obvious that the pad became moist from urine, but whether 


it was continuous or not, I couldn't be sure at all. 


* * * 
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HAMILTON P. DORMAN 
called as a witness on behalf of the Plaintiff and, having been first duly 


sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Doctor, will you state your full name and residence address 
for the record, please? A. Hamilton Peacock Dorman. 

@. Your residence address? A. 4818 Fort Sumner Drive. 

Q. What is your office address, Doctor? A. 1302 Eighteenth 
Street, Northwest. 

Q. Doctor, will you tell us from what school and in what year you 
received your M.D. Degree? A. The University of Maryland, 1943. 

Q. Thereafter, where did you intern? A. At Mercy Hospital in 
Pittsburgh. 

Q. For what length of time? A. One year. 

Q. After that did you take any residency in medicine? A. Yes, sir. 

Q. At what hospital or institution was that? A. St. Vincent's 
HoSpital in Erie, Pennsylvania. 

Q. How long was that residency? A. It was three years there, 
plus a year at post-graduate school. 

Q. Both in your internship and in your residency, did you speci- 
alize in any particular branch of medicine? A. Yes, sir. 

Q. What was that branch? A. Urology. 

Q. When did you return to the District of Columbia to start private 

practice? A. 1950. 

Q. Have you been engaged in that specialty practice ever since? 
A. Yes, sir. 

* * * * *x 

Q. Doctor, you mentioned St. Vincent's Hospital in Erie, Penn- 
Sylvania, as the place where you did your residency. Who did you train 
under at that hospital? A. Dr. Hess. 

Q. Dr. Elmer Hess? A. Yes. 


x * * 
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Q. Dr. Dorman, did you have occasion to have as 4 patient Mr. 
James B. Latta, the gentleman seated here at the trial table? A. Yes, 
sir, I treated Mr. Latta. | 
* * * * * 
Q. Would you refer to your records, then, and give us the date 
when you first saw him professionally? A. October 3, 1957. 
* * * * x 
Q. At that time, what complaints did Mr. Latta make and what 
301 did you find on your personal examination? A. He complained 
of soreness along the urethra and leakage of urine. | 
Q. In talking with him before examining him, did you take a history 
from him as to his prior urethral history? A. Yes. | 
Q. What did he tell you along that line? A. That he had an opera- 
tion in June of 1956 and that he had had trouble with his urine, which 
took him to a urologist and the operation was performed and he had 
some trouble with this soreness and leakage of urine following this 
operation. | 
* * * * | * 
Q. What else did he tell you in connection with the medical his- 
tory surrounding that operation? A. Well, he said that he had been 
unable to hold his urine and that he was put on Sphincter exercises which 


had helped reduce this symptom. 


i 
* * * * | * 
| 


Q. After getting that history, did you make a personal examination 
of Mr. Latta? A. We did an office examination, yes, on him at that 
time. | 

Q. What was the nature of that examination? A. We examined the 
abdomen and checked the genitalia, did a rectal examination, checked 


the urine. 


» x * *x x 
| 
Q. What condition did you find as the result of this history and 
your physical examination? A. I told him that to give him any further 


opinion on his situation at this time, I would want to do a'more complete 
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study and discussed the possibility of doing this study. 
Q. Did you recommend any specific therapy or treatment at that 


time, on the first visit? A. No, sir, I advised more complete 
study before therapy. 

* * * * * 

Q. When he presented himself at your office, Doctor, on October 
3, 1957, did he tell you that he had already been to St. Vincent's Hos- 
pital and had been examined by Dr. Hess in September of 1957? A. Yes, 
sir, he did. 

Q. Did he tell you that Dr. Hess had done a cystoscopic examin- 
ation the very month before you first saw him? A. Yes, sir. 

Q. Did he tell you that Dr. Hess had also suggested scheduling 
him for re-surgery in December of 1957? A. No, sir, he did not tell 
me that he had scheduled him for surgery in December of 1957. 

Q. After this telephone conversation, to which you have alluded, 
when did you next see him professionally? A. January 14, 1958. 

Q. What complaints did he make at that time? 

MR. BARSE:, If Your Honor please, January 14, 1958 was sub- 
sequent to Dr. Hess' operation at St. Vincent's Hospital. I think that 
by that very fact, it is obvious that the conditions had changed and he 
had intervening causes and conditions and events. I don't believe there 
is any relevancy to this period insofar as this case is concerned. Unless 

the plaintiff proffers and makes a proffer at the bench, I would 
object. 

MR. DAVIS: The question is what complaints did the patient make 
when he consulted this doctor. 

THE COURT: The objection is that there was an intervening factor, 
namely, an operation by Dr. Hess between the time that the present de- 
fendant operated and the time that this witness saw this patient, and that 
this is an efficient intervening cause, that what happened thereafter is 
not material. 

What do you Say to that objection? 

MR. DAVIS: Well, I simply state, if Your Honor please, the 
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patient went to this witness for treatment. I want to know what the com- 
plaint was and what he went there for. | 
THE COURT: I don't think you appreciate the objection that has 
been raised. | 
Will you read the objection to Mr. Davis, Madam Reporter. 
(The record was read by the reporter. ) : 
MR. DAVIS: I appreciate the objection, if Your Honor please, but 
I do not think it is well taken because the evidence will show that when 
Dr. Hess’ deposition is read that he went there for corrective surgery, 
not any intervening causes. As a matter of fact, as this witness has 
306 previously said, Dr. Hess did communicate with him, which I will 
show in a moment. | 
THE COURT: In absence of some showing of cone by way of 


causation, I will sustain the objection. 
| 


* * * i * 
BY MR. DAVIS: 
Q. Dr. Dorman, I show you what has been marked for identifi - 


cation as Plaintiff's Exhibit No. 7 and ask you if you can tell us what 


that is. A. Yes, I recognize this letter. 

Q. It is a letter addressed to you, is it not, from Dr. H. J. Mc- 
Laren of St. Vincent's Hospital? A. Yes, sir. | 

Q. Dated January 14, 1958? A. Yes, sir. | 

Q. Did you receive it in the ordinary course of mail on or about 

the date the letter is dated? A. Yes, Sir. 

Q. This had to do with the condition of your patient, Mr. James B. 
Latta, didit not? A. Yes, Sir. 

MR. DAVIS: I offer this in evidence at this time, if your Honor 


please. 
* * 
(AT THE BENCH:) 
THE COURT: For what purpose is this exhibit offered, Mr. Davis? 
MR. DAVIS: Knowing that the witness had been a resident of Dr. 
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Hess’ and Dr. McLaren at St. Vincent's Hospital, they sent him this 
resume' of their treatment and examination as an aid among doctors in 
the follow-up care of a patient, and Mr. Latta presented himself to this 
witness for such follow-up care following the Erie, Pennsylvania surgery. 


It simply shows what they found on the second surgery. 


In fact, all of these hospital records are in by stipulation, I thought, 
according to the pre-trial order. 


* * * * * 


THE COURT: I believe I must at this time sustain the objection to 
Plaintiff's Exhibit No. 7. 

MR. BARSE: While my objection would follow to any treatment 

309 which Dr. Dorman rendered subsequent to January 14, 1958, and 
if the plaintiff proposes to inquire concerning any examination, treat- 
ments or other conditions after that date, I object to it for the same 
reasons. 

THE COURT: I think, Mr. Davis, as a matter of proof you are 
going to have to show something indicating that the conditions, which 
you are attempting to bring out subsequent to the St. Vincent's operation, 
are in some way attributable to the present defendant. I think upon the 
bare record as it is now, there is, because of your proposed plaintiff's 
Exhibit No. 7, which indicates that a subsequent prostate operation was 
performed on December 11, 1957, there is what appears to be an in- 
tervening cause that might be responsible for any Subsequent problems 
that the plaintiff had. 

MR. DAVIS: I will have to ask leave to withdraw this witness at 
this time, if Your Honor please, and introduce the deposition of Dr. 
Hess and ask Dr. Dorman to wait. 

THE COURT: You may withdraw the witness with the right to re- 
call him. 

MR. DAVIS: Thank you, Your Honor. 

(INOPEN COURT:) 

MR. DAVIS: Dr. Dorman, I will ask you to withdraw from the 
stand for the time being until I read some evidence pertaining to a sub- 
Sequent deposition. 
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* * * * * 


THE COURT: You are tendering in evidence at this time what 
specifically, Mr. Caruthers? | 

MR. CARUTHERS: The deposition of Dr. Elmer Hess and Dr. 
Harold J. McLaren, taken at St. Vincent's Hospital, Erie, Pennsylvania, 
on Monday, June 6, 1960, at 10:00 o'clock a.m. Appearing for the 
plaintiff, Donald S. Caruthers; appearing for the defendant, William F. 
Illi. | 

MR. BARSE: I object to the deposition at this time for reasons 
which were mentioned to Your Honor earlier,that the deposition was never 
completed and that the defendant, because of the situation which developed, 

never had an opportunity to cross examine Dr. Hess, So the de- 
position is incomplete. I can state these reasons more in detail at the 
bench, if Your Honor desires. | 

THE COURT: Very well. 

(AT THE BENCH:) | 
THE COURT: Let me see the deposition a moment. 


MR. DAVIS: It is a 30-page deposition, Your Honor. It may be 

incomplete but it certainly is a deposition. 
(Court perusing document.) | 

THE COURT: Mr. Barse. | 

MR. BARSE: The deposition reveals that after Dr. | Hess had been 
questioned by Mr. Caruthers for some time, he refused to go further for 
reasons he was being used as an expert witness by the plaintiff and he 
was not being compensated for this. I will advise the Court I have 


authorities to substantiate this. 
In Pennsylvania, where this deposition was taken, a professional 
witness has a right to demand compensation for brain picking, so to 
Speak, and in accordance with that Pennsylvania law, Dr.| Hess refused 
to go any further. He did agree to testify as to any facts which appeared 
in the hospital records, any opinions which he expressed therein provid- 
ed the plaintiff's counsel agreed to strike everything that had been pre- 
sented in the deposition up to that time and that if the plaintiff's 
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counsel didn't so agree, he, Dr. Hess, wouldn't answer another question. 


The agreement was not entered into and under the statement of the 


doctor, of course, there was no possible basis or possible way for 
defense counsel to ask the doctor any questions because the previous 
testimony had not been stricken. 

I therefore submit this is not a complete deposition that can be 
used at this time in this case. 

THE COURT: Are you finished? 

MR. BARSE: Yes, Your Honor. 

MR. DAVIS: After having read the deposition, you will note that 
counsel for the defendant then representing the defendant, flatly refused 
to ask any questions. There was no question the deposition was then 
concluded subject to lack of paying the witness fee. 

At that point Mr. Caruthers elected to stand on what he already 
had. If defense counsel wanted to cross examine this witness, Mr. Hess 
could have been taken before a Judge in Pennsylvania and been forced to 
answer questions. The fact they did not elect to cross examine is cer- 
tainly not the matter before Your Honor. They know Mr. Hess is now 
dead and no continued examination could be had. 

THE COURT; Is there anything else you want to add, Mr. Caruthers? 
You seem to have a personal scar from this experience. 

MR. CARUTHERS: Yes, Your Honor, I would. Unfortunately, there 
were things that took place that do not appear in the record concerning 
the statements of Dr. Hess as to what he would do and what he wouldn't do. 
We had agreed on page 3 that the hospital records might be used with con- 
sent that the doctor would testify only as to notations made in the record 
by him and not by somebody else. Counsel having stipulated to that and 
when we got over to page 14 is where Dr. Hess began to argue that he was 
being asked opinions. I so stated to him that he was not being called as an 
expert, that he had been under a general subpoena duces tecum to produce 
his records. He exclaimed that he would not answer unless we paid him 
$500 before he would answer any further questions. 


Of course, I was not prepared to pay him $500. He instructed 
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his assistant, Dr. McLaren, not to testify without a fee. ‘Dr. McLaren's 


fee was $250 and I was not prepared to pay that, either. I tried to in- 
terrogate him, Dr. Hess, concerning his own treatment and his own 
opinions and conclusions of his treatments of Mr. Latta and he refused 
to go on with this testimony. | 

Therefore, on page 35, I concluded that I could go no further. He 
said flatly that he was not going to testify as an expert. He had gotten 
up and he was standing up to leave, and he said, "This is terminated," 
I said for the record that we would terminate it pending consultation 
with the plaintiff by counsel. Then counsel at the bottom! of page 35, 
counsel for the defendant, makes a statement which I think is significant 
as to why he didn't proceed at that time. | 

We did not feel we could pursue this in view of his demand and 
his attitude. | 

When I returned to Washington, these were filed at that time and 
no further action was taken to take the deposition of Dr. Hess prior to 
his death, I think, probably six or nine months or more = 

THE COURT: Are you finished? | 

MR. BARSE: I would like to read the statement on page 35. I 
don’t recall what that is specifically. | 

(Counsel perusing document. ) | 

MR. BARSE: I have no further comments, Your Honor 

THE COURT: I believe that the Court is required to sustain the 
objections to the deposition. I read the deposition several days ago in 
anticipation of this trial. 1 skimmed through it in the course of your 
discussion. The Court is of the very positive impression that cross 

examination was made impossible by the attitude of Dr. Hess, who 
stated just prior to the termination of the deposition that he intended to 
walk out of the room in one minute, that you would have to "cancel out 
every damn word" that he said, and "By God," you couldn't force him 
to give opinions, and So on, to the point where Mr. Caruthers noted in 
the deposition -- and I refer to page 23 -- that Dr. Hess has refused to 
proceed further with the taking of his deposition unless he is paid as an 
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expert or that the testimony given heretofore be withdrawn. 


I think under the circumStances that the record indicates there 
was no opportunity for cross examination, even upon the statements 
made as statements of record. 

I must, I feel, consequently, sustain the objections to the depo- 
Sitions attempted on June 6, 1960 of both Dr. Hess and Dr. McLaren. 

MR. CARUTHERS: If Your Honor please, there is no indication 
that Dr. McLaren refused to answer any questions that may have been 
or could have been posed by Mr. Illig at that time. 

THE COURT: I think the entire record speaks for itself. I think 
you are fully protected on what the record shows. I did not mean by the 
one or two excerpts which I quoted that that was -- I did not mean to 

give the impression that was the sum and total of the statements 
made by you and opposing counsel. I think the depositions are inadmis- 
sible under the Civil Rules. 

{IN OPEN COURT:) 
* x * * 
HAMILTON P. DORMAN 
resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. DAVIS: 

Q. Dr. Dorman, I believe, just before you were withdrawn, we 
had gotten up to the date of January 14, 1958. A. Yes, sir. 

Q. Did you examine Mr. Latta on that date? 

MR. BARSE: I object. I thought we had covered this at the bench. 

THE COURT: Your objection is sustained. 

BY MR. DAVIS: 

Q. Will you tell us, Dr. Dorman, since January 14, 1958, on 
what dates you saw Mr. Latta professionally? 

MR. BARSE: I object, if Your Honor please, for the same reason 
previously stated. 

THE COURT: The objection is sustained. 
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MR. DAVIS: May we approach the bench again, Your Honor? 
THE COURT: You may. | 
(AT THE BENCH:) 

MR. DAVIS: If the Court please, I propose to prove by this wit- 
ness that he has seen and treated this plaintiff professionally, not only 
on the dates he has already limitedly mentioned, but February 3, 1959; 
March 24, 1959; May 6, 1959; June 24, 1959; August 19, 1959; November 
4, 1959; January 20, 1960; May 4, 1960; June 22, 1960; July 6, 1960; 
October 19, 1960; December 28, 1960; April 27, 1961; June 9, 1961; 

June 20, 1961; July 6, 1961: July 17, 1961; August 11, 1961; October 
3, 1961; October 30, 1961; December 27, 1961; February’, 1962; 
March 23, 1962; May 18, 1962; June 27, 1962; September 12, 1962, 
and that he has seen him and treated him professionally since September 
1962 for a stricture of the urethra which blocked the passage of urine; 
that he has on each or practically all of these professional visits, been 
obliged to dilate the urethra; that he will have to continue dilating the 
urethra for many years from now on until the indefinite future in an 
attempt to correct this man's problems; that this is a painful procedure; 
that his bill for professional services up to September 1962 was $247.50; 
that even as of the last professional visit, this patient was incontinent 
although he did use, if called upon, the words "stress incontinence." 

If permitted to testify orally, this will be his testimony. 

We will show through the plaintiff's testimony that the same type of 
treatment of breaking up strictures was given by the defendant long before 
the repair surgery by Dr. Hess and long before he became a patient of 
Dr. Dorman. | 

On that proffer, I think there is competent evidence to infer the 
relationship between the testimony which is now of record and the re- 
sulting condition facing this plaintiff at the present time. | 


| 
» * x * , 


| 
THE COURT: I believe the St. Vincent's Hospital operation, be- 
ing a prostate operation, apparently of the same nature performed by 
the defendant, that the Court must hold as a matter of law that there is 


an efficient intervening cause that would bar the materiality of this 
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subsequent testimony as to the plaintiff's problems after the Erie, 
319 Pennsylvania operation. 
MR. DAVIS: Before Your Honor makes that ruling definite, would 


you take a look at the portion of the St. Vincent's records which consist 


of the cystoscopy made in September, which is before the surgery in 
December? 
(Document handed to the Court.) 

MR. DAVIS:: The blank sheets are the photostats but the front 
sheet is the recordation of the cystoscopy taken in September. 

THE COURT: I don't think, Mr. Davis, that this report of the 
examination of September 30 is in the same category with the tender upon 
which the Court has ruled. 

The Court has ruled upon questions of physical condition subse- 
quent to the surgery at St. Vincent's Hospital. I think that reports of 
examinations, in fact any evidence prior to that surgery, would be in 
a differenct category and would require different consideration. I do 
not think it is included in the Court's ruling on the events subsequent to 
the Erie, Pennsylvania, operation. 

Noting the time and realizing that you may be -- you undoubtedly 
are -- somewhat handicapped by the Court's ruling on this matter at this 
time, I will, if it is to your convenience, recess this hearing until 
Monday morning, to give you a chance to re-appraise your evidentiary 
problems in the light of the Court's ruling. I think that these matters 

require Some thought and study and perhaps we can move for- 


ward a little more expeditiously if we recess until Monday morning. 


* * * * * 


November 19, 1962 
Washington, D. C. 
* * 


MR. DAVIS: Good morning, Your Honor. 

May it please the Court at the conclusion or near the conclusion 
of Thursday's session, Thursday afternoon, Your Honor will recall we 
offered in evidence the deposition of Doctor Allen Hess of Erie, Pennsyl- 
vania, which was taken on June 6, 1960. Having withdrawn the witness, 
Doctor Hamilton P. Dorman for that purpose, when the defendant made 
the objection that any such testimony of Doctor Dorman or the Saint 
Vincent Hospital records, or Doctor Hess’ deposition, on the ground that 
it was an independent intervening act. : 

Your Honor sustained the objection at that time and suggested in 
view of that situation we might want to look further into the matter. 

I have looked into it and I would like to respectfully call Your 
Honor's attention at this time to a number of cases that I think bear di- 
rectly on this point, * * * | 

* * x * * 

THE COURT: The Court is still of the opinion that under the Rules 
of Evidence of The Court of Appeals decisions that this deposition 1s not 
properly admissible into evidence. | 

Insofar as the testimony of the Hess operation is concerned, the 
Court points out, reducing the evidence presently before the Court to 
fundamentals, it is that this plaintiff had a prostrate condition, that he 
went to Doctor Sabin for an operation. He continued to have a problem 
and went to another doctor for another operation. | 

In the absence of any showing that the second operation that was 
attributable to any misfeasance or malfeasance or nonfeasance on the 
part of the present doctor or the present defendant, I do not think that 
the testimony of the second operation or anything that succeeded it is 


admissible in evidence. 
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You may proceed with your testimony. Are you ready to have the 
jury brought back in, Mr. Davis? 

MR. DAVIS: Would Your Honor amplify your ruling as to whether 
or not that includes the hospital records up to December the 11th? 

THE COURT: I do not believe the hospital records -- what was 
the exhibit number of Saint Vincent Hospital records, madam clerk? 

THE DEPUTY CLERK: Defendant's 1, 1A and 1B. 

THE COURT: That is Saint Vincent's? 

THE DEPUTY CLERK: Saint Vincent's was 1, and there were por- 
tions of 1A and 1B of the defendant's, Your Honor. 

MR. DAVIS: I think if you would refer -- 

THE COURT: Just a minute. I have no record of any tender in 
evidence of the defendant's 1 which has been identified as the records of 
the Saint Vincent's Hospital. 

In the cross-examination by Mr. Barse of the defendant questions 
were asked concerning exhibits marked defendant's 1A and 1B for iden- 
tification. There was no tender of these exhibits in evidence at that time. 

MR, DAVIS: Since they were referred to in oral testimony by the 
defendant, do you intend to offer those, Mr. Barse? 

THE COURT: Just address the Court. 

MR. DAVIS: May I inquire of the defense counsel if he intends to 


offer them having been put before the jury on oral evidence? 
MR. BARSE: Your Honor, on the status when the defendant's case 


is reached 1A was the report of the cystogram performed at Saint Vin- 
cent's Hospital and Your Honor sustained the plaintiff's objections to my 
questioning Doctor Sabin about that report. And so there is nothing in 
the evidence before the jury at the present time except for the page of 
the exhibit that has been marked. 

1B -- I might have reversed these. If Ihave, Iam sorry. 1BI1 
inquired of Doctor Sabin if he would examine the Saint Vincent record 
and find a laboratory report or laboratory reports of the urinalysis made 
on Mr. Latta when he was first admitted to Saint Vincent's. He did find 


those and based upon the laboratory reports Doctor Sabin expressed an 
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opinion that at that time there was no evidence of an infection, In 
any event, the laboratory reports themselves perhaps when I reach my 
case I will offer them. This is something I have to determine at that 
time, because the evidence is now in that there was no infection. 

MR, DAVIS: Your Honor please, if that is the position of the de- 
fense counsel I will offer the documents which have been identified as 
D1, D1A and B. | 

THE COURT: When you say Defendant's No. 1, you are referring 
to the entire Saint Vincent Hospital record? Is that correct? 

MR. DAVIS: D1 is the admitting sheet dated December 1, 1957. 
D1 is the admission sheet dated December 8, 1957. 

THE COURT: Madam clerk, do you have a poses as 
Defendant's No. 1 as the admitting sheet? | 

THE DEPUTY CLERK: No, Your Honor, not from Saint Vincent's. 


Your Honor, I just have portions of Saint Vincent's Hospital records. 
THE COURT: You are offering this document identified as Defend- 


ant's 1 into evidence? 
MR, DAVIS: Yes, Your Honor. 
* * * * * 
THE COURT: It may be marked with a Plaintiff's number 
THE DEPUTY CLERK: Plaintiff's No. 8 for Identification. 
(Document marked for identification.) 
THE DEPUTY CLERK: Do you want this 1B also marked, Mr. 
Davis? 
MR. DAVIS: Yes, and also 1A, please. 
THE DEPUTY CLERK: Plaintiff's 9 for identificaticn, and Plain- 


tiff’s 10 for identification. 


i 


(Documents marked for ee 
THE COURT: You are offering in evidence, Mr. Davis, exhibits 
which have been marked Plaintiff's 8, 9, and 10? Is that correct? 
MR, DAVIS: That is correct, Your Honor. ! 


* * * * 
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THE COURT: I see you have some other papers in your hand. Do 
you desire to tender any of these other papers? 

MR. DAVIS: Yes, Your Honor. Miss Lyddne will you please mark 
this as Plaintiff's Exhibit 11? 

* * * * * 

MR. DAVIS: This will be both sides of the hospital records, pages 
2 and 3, Number 12. 

* * * * * 

MR. DAVIS: Exhibit No. 13 will be pages 6 and 7 of the hospital 
records, for identification. 

* * * * * 

MR. DAVIS: And finally Plaintiff's Exhibit 14 for Identification 
which is page -- 

* * * * * 

MR. DAVIS: These are offered up to, the hospital records, up to 
the date of the surgery by Doctor Hess, which was December 11. All of 
these exhibits predated to that surgery on which Your Honor has already 

ruled, 

* * * * * 

THE COURT: The Court will sustain the objections made to Plain- 
tiff's Exhibits numbered 8, 9, 10, 11, 12, 13, and 14. The Court does so 
because the bulk of the material contained in the documents is inadmis- 
sible under the rules established by The Court of Appeals for the admis- 
sion of hospital records. 


In addition, however, the Court sustains the objection to these ex- 


hibits because the Court believes that they are lacking in materiality and 
relevancy. 

The Court has carefully reviewed the documents. They show that 
this plaintiff was hospitalized for what is described as a recurrent pros- 
trate condition. There is no suggestion in any of the records that this 
condition was the result of or caused by the earlier transurethral resec- 
tion performed by this defendant. 
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The Court must rule consequently that the subsequent hospitaliza- 
tion is immaterial and irrelevant for the purposes of the present case. 


The situation is just as though the plaintiff entered the hospital for brain 


or eye surgery that in no way related to his earlier complaint. The Court 
| 


will sustain the objection. | 
*x * * * ‘ie 

THE COURT: Recognizing that probable cause, the eblationstip in 
the chain of events is fundamentally a question of fact, the Court never- 
theless believes as a matter of law in this case, that when the plaintiff 
sought surgery for the same condition for which he had been previously 
treated and received that surgery for this same condition, that as a mat- 
ter of law the second surgical procedure became an independent efficient 
intervening cause which would negate any suggestion of causation between 
the conduct of the defendant and the present complaints of the plaintiff. I 
must rule under these circumstances that the Court does not consider the 
testimony of Doctor Hamilton Dorman as being proper in this case. 

All right. | 


| 
* * | 


JAMES B, LATTA 
having been called as a witness in his own behalf, and having been duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. DAVIS: | 
Q. Mr. Latta, I want you to speak slowly and distinetly so we can 
all hear you. | 
State your name, please? A. James B. Latta. | 
G. Where do you live, sir? A. Forrestville, Maryland. 
MR. DAVIS: Mr. Latta, if you talk a little closer to the microphone 
I think your voice will amplify. 
Q. What is your age at the present time, Mr. Latta? A. Sixty- 


Q. Please give us for the record the date of your birth? A. Feb- 
ruary 4, 1899. 


three. 
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Q. Will you tell us briefly what has been your education ? Asad 
am a graduate civil engineer. 

@. From what school did you graduate? A. University of Colo- 
rado. 

@. And what particularly did you specialize in while you were at 
the University of Colorado? A. Construction engineering. 

Q. Did you receive a degree as a result of that schooling? 

A. Bachelor of Science. 

Q. Thereafter what has been your occupation, after graduation? 
A. Engineering work all my life. 

@. Have you been a consulting engineer? A. Yes. 

Q. Were you in business for yourself or were you employed by 
others? A. I have been both employed by others and in business for 
myself. 

©. Now directing your attention to the year 1949, will you tell us 
briefly what, if any, type of surgery you underwent? A. I had cancer 
of the throat and the larnyx removed. 

@. That has left you with the present affliction? A. Yes. 

Q. Did that have any affect on your professional life at that time? 
A. It curtailed certain activities that I had to do a lot of talking. 

Q. Was it about that time that you discontinued your profession 
as a consulting engineer? A. That is correct. 

@. Thereafter by whom were you employed? A. Public Build- 
ings Administration and the Federal Works Agency. 

Q. Will you give us the year you went to work with the Federal 
Works Agency? A. 1948. 

Q@. And how long did you remain with the Federal Works Agency? 
A. 1961. 

Q. What happened in 1961? A. I retired. 

Q@. Youretired? A. Yes. 

Q. Mr. Latta, will you tell us briefly about 1949 or '50, what your 


general physical condition was aside from your voice? A. I think it 


was excellent. 
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Q. When did you first start to experience urinary difficulties? 
A. In the early 1950's. | 

Q. For that condition whom did you consult? =A. My personal 
physician, Doctor Sappington. | 

Q. How long had Doctor Sappington been your personal physician? 
A. About three years. 

Q. Of course, as he testified he is an internist and not an urologist ? 
Is that right? A. True. | 

Q@. Asa result of your consulting Doctor Sappington, did he refer 
you to any one in particular? A. Doctor Sabin. 

Q. And when did you first see Doctor Sabin, the detehaant in this 
case, for that condition? A. In the spring of 1953. | 

Q. Now will you tell us exactly what that condition was when you 
first saw Doctor Sabin? A. Frequency of going to the toilet 

@. Did you have what they call nocturia, awakening at night, for 
that purpose? A. Several times. 

Q@. Several times during the night. Was that the only complaint 
you had, frequency of urination. A. Yes, sir. | 

Q. Did you have any question of incontinency at that time? A. No. 

Q. Now when you first saw Doctor Sabin, will you tell us where 
that conversation took place? A. At his office. At his pies on Con- 
necticut Avenue. 

Q. Did he make any examination of you at that time? A. Yes. 

Q@. Will you tell us what kind of an examination he made? A. He 
made a rectual examination. He took samples of urine and took a medi- 


cal history | 


Q@. Did he do anything else? Did hecatheterize you jat that time, on 
that occasion? <A. No. 

Q. Now as a result of doing what he did, as you have just described, 
you giving him this history, what, if any, medical advice did he give you? 
A. To keep in touch. | 

@. Did he make any particular statement with reference to your 
prostrate gland? A. He said there was some evidence of enlargement. 
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Q. Did he tell you at that time with reference to the amount of the 
enlargement, what itwas? A. No. 

Q. When did you next see Doctor Sabin after 1953? A. 1955. 

Q. Can you pinpoint the date a little more definitely in 1955? 
A. The spring of 1955. 

G. Was that at his office also? A. Correct. 

@. And for what condition did you consult him then? A. The 
same condition as I consulted him originally. 

Q. Now did Doctor Sabin make an examination of you at that time? 
A. The same type of examination. 

Q. The manual examination. Did he prescribe any medication for 
youthen? A. No. 

Q. Did he do any cystoscopic examination at that time? A. No. 


Q. What, if any, medical advice did he give you on that occasion? 


A. He said the condition would bear watching. 

Q. Did he make any statement to you as to the progression of its 
growth or enlargement? A. No. 

Q@. No examination of that kind? A. No. 

Q. Did he say anything one way or the other about that? A. No. 

Q. Now when did you next see him after 1955? A. The fall of '55. 

Q@. Can you pinpoint that date a little more definitely? A. Idon't 
believe so. 

Q. What was the occasion for seeing himthen? A. Well, he said 
keep in touch and it was approximately six months and I thought it would 
be wise to go in then. 

@. Did he make any examination of you on that third visit? 

A. A similar examination. 

Q. By similar, do you mean simply a manual examination? A. Yes, 
and I think at that time he catherized me to determine the urine potential. 

Q. Did he make any cystoscopic examination? A. No, sir. 

Q. When next did you see him after the fall of 1955? A. June 5, 
1956. 

Q. Was that in his office? A. That was at his office. 
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Q. Did he make an examination of you at that time? | A. A simi- 


lar examination. 

Q. By similar, do you mean simply a manual examination? 
A. Yes. : 

Q. Did he make a cystoscopic examination? A. No. 

Q. Did he catheterize you on that occasion? A. He did. 

Q. What advice did he give you at that time, Mr. Latta, if any? 
A. He said he felt it was time to perform an operation. | 

Q. Did he tell you what kind of an operation he had in mind ? 

A. Yes. | 

Q. What was that, sir? A. A transurethral. | 

Q. A transurethral resection. Can you tell us in detail whether 
or not you had any discussion on June 5, 1956 with Doctor Sabin, as to 
the nature of your surgery, its results, the hospitalization, and so forth. 

Tell us what was said by you and what was said by Doctor Sabin? 
A. We had a detailed discussion in his office after he had examined me, 
and he described the operation in general, the location of it, and said 
there were other operations that could be done but said he felt this was 
the best one that could be done under the circumstances. | 

@. Iam referring to prostatectomy now. You say he mentioned 
other types of prostatectomy that could be done? A. Yes. 

@. What specifically did he mention? How did he describe it? 

A. Asa laymanI really don't know what the names are. | 

Q. Well, do you remember the names he used in describing it? 
A. Well, one was suprapubic and one was retrapubic as I remember it. 

Q. You said he described three? A. Transurethral. 

Q. What in particular did he tell you as to this transurethral re- 
section that he proposed? A. He said it was the one he thought would 
best serve the purpose. | 

Q. Specifically, Mr. Latta, did you ask him at that time just what 
kind or type operation this transurethral resection was? A. No, he 


told me. He told me. | 
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Q. What did he tell you? A. He just said you went in through 
the urethra and did not have to make an incision. 

Q. Did you ask him anything in reference to that type proposed 
surgery with relation to risk of death or injury? A. Yes. 

Q. What was his response to that? 

* * * * * 

A. He responded that there was no danger of the operation and I 
said to him: Do you mean that literally? And he said: Yes, itis a com- 
paratively simple operation. 

Q. Those are his words. It is a comparatively simple operation? 
A. Yes. 

Q. At that time were you employed, Mr. Latta? A. Yes. 

@. The Federal Works Agency? A. Yes. 

@. Did you make any inquiry of Doctor Sabin at that time as to the 
length of hospitalization entailed by this type of surgery? A. Yes,I 
was interested in that and I asked him how long, and he said three to five 
days. 


Q. Will you tell us what else you said to Doctor Sabin and what his 


response was made to you with reference to this proposed surgery in 
this discussion on June 5, 1956? A. Iasked him what the benefits 
would be to me. 

Q. The benefits? A. Yes. 

@. What was his reply? A. He replied that I would be as good 
as new and my water works would be all right. 

@. Now after he gave you this description of this proposed surgery 
and made this statement that you have just described, did you consult any- 
one with reference to the proposed surgery? A. No. 

Q. When were you hospitalized for this surgery? A. The date 8 
sticks in my mind. 

Q. The 8thof June? A. Yes. 

Q. At what hospital was that, Mr. Latta? A. The Old Emergency 
Hospital on New York Avenue. 

Q. 1711 New York Avenue, Northwest? A. Yes. 


147 


Q. That is the Old Center Dispensary and Emergency Hospital? 
A. That is correct. | 

Q. Now on the day of your admission, did you see Doctor Sabin 
then? A. No. | 

Q. When did you first see him after you had been formally admit- 
ted to the hospital? A. I was laying in the corridor outside the oper- 


ating room when he came in. 


Q@. Do you recall the date of the actual operation? : A. It was 


the next morning, yes. 


Q. Mr. Latta, I want to ask you this particular aes lian and I want 
you [to] think about it definitely. Will you tell the Court and jury how you 
were prepared for this surgery ? | 

* * * * ime 

Q. I will simplify this by asking you whether or not you were given 
anesthesia of any kind for this surgery? A. Yes. | 

Q. And do you know from your prior surgery the difference be- 
tween a general and a local anesthesia? A. Ido. | 

Q. When you were prepared for this transurethral resection, were 
you given a local or a general anesthesia? A. A local. | 

@. A local. And by that do I understand it that you were aware, 
generally aware of what was going on about you except that you couldn't 
feel pain? Isthat right? A. That is right. | 

@. Do you know what time you were actually taken into the surgery 
room on the morning of the operation? A. I was taken down there and 
left in the corridor at 9:30. It was some time after 10:00 when I was 
taken into surgery. | 

Q. Do you recall what time you were brought out of the surgical 
room? A. One o'clock or thereafter. 

Q. Inthe afternoon? A. Yes. | 

Q. Mr. Latta, when you had this conversation with Doctor Sabin 
on June 5th, was anything said by him to you about performing a bilateral 


vasectomy? A. No. | 
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Q. Was anything said by him to you about performing a bilateral 
vasectomy on the day of the operation? A. No. 

Q. Did you have knowledge that such a procedure was being per- 
formed on you? A. No. 

Q. If you had known he was performing or going to perform or 
contemplated performing a bilateral vasectomy, would you have consent- 
ed to such surgery? A. No. 

Bd * * * * 

Q. Mr. Latta, when you were released from the surgical room on 
the day of the operation, do you recall what room you were then taken to? 

A. The recovery room. 

@. And do you recall what physical condition you were in at that 
time? A. I was sorta dopey when I got there. 

Q. Did you feel any pain as a result of this surgery? A. No. 

Q. Was any mechanical appliance left indwelling in your person 
when you were in the recovery room? A. There was aurethrae. Ido 
not know the name of it. 

Q. Would the word catheter help you? A. Catheter. 

Q. That has been described by Doctor Sabin as an indwelling Foley 
No. 20 Catheter. You say that was left in you when you were in the re- 
covery room? A. It was left in me, yes. 


Q. Do you know how long that indwelling catheter remained in 


your urethra while you were hospitalized in the Emergency Hospital? 
A. The third or fourth day. 
Q. The third or fourth day. Do you know what the purpose of that 


was? <A. It permits the urine to flow from the bladder without the in- 


terfering with the healing of the wound. 

Q. And that'catheter and the hose attached to it, was that attached 
to a receptacle? A. A jar. 

@. Do you have any personal knowledge as to whether or not any 
follow up or subsequent urinalysis were made following this surgery? 
A. I don't recall. 
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Q. What was your course in the Emergency Hospital following 
your surgery, Mr. Latta? A. Well apparently it went along all right 
and toward the end I developed a fever. 


Q. I think the Emergency Hospital records show bale dis- 
charged on June 21st. What was your condition on June 18, 19, and 20th? 
A. Well, the night of the 19th and the morning of the 20th, I had developed 
some quite severe muscular pains. | 

Q. In what part of your body did you have these pains? A. Through 
the upper thighs and lower abdomen. 

@. Did you make any complaint or make any mention of that fact to 
Doctor Sabin? A. On his visit that morning, the morning of the 20th. 

Q. The morning of the 20th. As a result of your complaint about 
these pelvic or hip pains as you say, what treatment did Doctor Sabin pre- 
scribe, ifany? A. Sitz baths. 

Q. Were you given any sitz baths? A. One in the morning and 


one in the evening. | 

Q. That was on what date? A. The 20th. ? 

Q. The 20th, the very day before you were discharged. What was 
your condition at the time of discharge on June 21st? A.| I was crippled 
to the extent that I had to be taken out in a wheel chair. | 

Q. Did you see Doctor Sabin on the date of discharge? A. No. 

Q. When did you last see him before your discharge? A. The 


morning of the 20th. | 


| 
Q. To your knowledge had he left orders or directions for your dis- 


charge on June 21st? A. Not to my knowledge, no. 


| 
Q. How were you taken away from Emergency Hospital on June 21st, 
1956? A. By car. | 
Q. Where did you goto? A. Home. 


Q. Did Doctor Sabin give you any post-operative gdvice as to what 


to do for your own self, your own condition? A. No. 


Q. Did he make any statement to you about coming into his office 


for a follow-up of post operative care? A. He did. 
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Q. When did you next go into his office after your release from 
surgery on June 26, 1956? A. The Friday following my release. I 
think it was June 29th. 

Q. What was your condition at that time? A. I was pretty well 
crippled up. 

Q. How did you get from your home to his office? A. Iwas 
driven by car. 

Q. Were you walking with any mechanical aid at that time? A. No, 
I had a cane. 

@. You had a cane. When you went into Doctor Sabin's office on 
the Friday following your release from the hospital, did he make an ex- 
amination of you? A. He examined me urinologically. 

Q. Will you tell the members of the jury what you mean by ex- 
amined urinologically? That doesn't mean anything to us. 

What kind of an examination did he make? A. He did a urinology 


and instilled a healing solution into the bladder and let it drain out. 


@. What was your condition on that first office visit as to any pain? 


A. Iwas in considerable pain. 

G. In what area of your body? A. Lower abdomen then and the 
thighs. 

Q. Did you make that fact known to Doctor Sabin? A. Yes. 

Q. What, if anything, did he have to do with reference to assisting 
you on to the examining table? A. He had to help me on. 

Q. How long did that first office examination take after your sur- 
gery? A. Twenty minutes. 

@. Was that the extent of the examination he made, Mr. Latta, on 
that first visit? A. That's right. 

Q. Did he give you any medication at thattime? A. No. 

Q. Did he prescribe anything for the relief of this pain that you 
complained of? A. He wouldn't even talk about it. 

MR. BARSE: I object. 

THE COURT: I do not think the answer is responsive. 
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[BY MR. DAVIS:] | 

Q. When did you next see him after that first office visit, post- 
operative? A. Wednesday or Thursday of the following week, 

Q. How did you get to his office on that occasion? ! A. Mrs. 
Latta drove me down. | 

Q. Had there been any change in your condition as to this pelvic 
and hip pain on the first and second office visits? A. The crippling 
effect was worse. | 

Q. How did you get to his office on that second visit? A. Iwas 
driven down and hobbled in. | 

Q. Were you using any mechanical aid at that time in order to 
walk? A. I had to use a cane. | 

Q. Did Doctor Sabin make any examination of you at that time ? 


A. Dida similar urological examination as the first one. 


Q. Was that made from a sitting position or did he use the exam- 


ining table? A. Examining table. 
Q. How did you get on the examining table at that time? A. He 
assisted me. | 
Q. You say he gave you a similar examination to the first post- 
operative period? A. That is right. 
Q. And I assume that was the second Savneterization? A. He 


was still using healing solution and the urinalysis as I recall it. 

Q. On either the first or second office visit following your surgery 
did Doctor Sabin do a cystoscopic examination? A. No. | 

@. On that second visit did he give you any prescription or medical 
advice for relief of this pain? A. No | 

Q. Did he advise you of any exercises you might do to obtain relief 
of the pain? A. No. | 

Q. When next did you see Doctor Sabin? A. The following week. 
I think it was July 9th. | 

Q. Was that also at his office? A. Yes. 

Q@. How did you get to his office on that occasion? | A. Mrs. Latta 


drove me and I went in on a cane. 
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@. Was that third examination made from a sitting position or on 
his examining table? A. On the table. 

@. How did you get on the table thattime? A. Iwas assisted on. 

Q. What change if any or relief was there from the pelvic or hip 
pain that you just told us about? A. Well I was badly crippled by then. 

* * * * * 

Q. Did you make any specific complaint to him about this pain, Mr. 
Latta, your third visit? A. Yes, on each visit. 

Q. What did you say? What were your express words to him? 

A. I simply ask him, couldn't he do something for me. 

Q. On any of those three visits what, if anything, did he say as to 
your then physical condition, as being crippled? A. He told me it was 
no fault of his. 

Q. What else did he say? A. He said, why don't you stop babying 
yourself and walk like a man? 

Q. On this third office visit, post-operative, did he prescribe any- 
thing for relief of pain at that time? A. He did not. 

@. Did he do a cystoscopic examination on you at that time? A. No. 

Q. Now did you see him after that, Mr. Latta? That is, after July 
9th, I think you said the third visit was to his office. Did you see him at 
his office after that? A. No. 

Q. What was your condition from July 9th progressively forward 
as to this pelvic and hip pain? A. WellI got over that, this third visit. 


I, of course, was in bed, and had been in bed for two weeks, and returned 


to bed. And since Doctor Sabin did not offer any relief or any suggestions, 
or any diagnosis, or any sympathy as to my crippling condition, I had to 
call in another physician. 

. Whom did you call in on that occasion? A. Doctor Sappington. 

. Did you call Doctor Sappington to your home? A. Yes. 

. Did he examine you at thattime? A. Yes. 

Q@. As the result of his examination and your then present com- 

plaints, what did Doctor Sappington do? A. He arranged for my entrance 
into George Washington University Hospital. 
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Q. Do you recall when you were admitted to GW Hospital? 
A. The 13th of July, four days after my last visit to Doctor Sabin. 

Q. What course of treatment did Doctor Sappington enter into the 
records with regard to your physical condition? A. He referred me 
to Doctor Wise and he gave me a thorough physical examination and 


recommended a number of baths and physiotherapy. 


Q. During your stay in the George Washington University Hospital, 
did you have occasion to see Doctor Sabin during that period? A. Yes. 

Q. Can you give us the date you saw Doctor Sabin during your hos- 
pitalization atG. W.? A. It was toward the end, around the 25th of 
July. | 
Q. In what part of the hospital did you meet Doctor Sabin? A I 
was lying on a wheel stretcher in the hall on my way to physiotherapy 

Q. You were not in bed in your room, I take it? A. Oh, no. 

Q. You were on your way to physiotherapy. Did Doctor Sabin 

have a conversation with you at that time? A. He asked me what 


I was doing there. 


Q. What was your response? A. I told him that I was still crip- 


pled. | 

Q. Did he make any sort of an examination [of] your person at that 
time? A. He took his hands like that (demonstrating) and went into the 
abdomen over the bladder and as his hands went down his little fingers 
hit a pelvic bone and I jumped and yelled. 

Q. Asa result of that reaction of your own to his physical exam- 
ination, what did Doctor Sabin say to you? A. He saidI think I know 
what you have, have got. | 

Q. Did you ask him what he thought it was? A. He left. 

Q. He didn't amplify on that statement that he thought he knew 
what youhad? A. No. | 

Q. Did you ever see Doctor Sabin during your course of hospitaliza- 


tion, again, at George Washington Hospital? A. No. 


Q. What was your condition throughout the balance of the period 
you were at GW Hospital with reference to this pubic and hip pain? 
| 
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A. There was a gradual lessening of the pain except at night and due to 
the physiotherapy I learned to walk again. 
Q@. Did you ‘ultimately learn from Doctors Wise, Sappington, and 
other physicians at GW Hospital what your medical condition was? 
A. Yes. 
. What did they describe itas? A. Osteitis pubis. 
. Were you put under any particular therapy for this osteitis 
A. Iwas given medicine besides the physiotherapy. 
. That was a drug therapy, was it not? A. I was on drugs also. 
. Do you know the name of the drug, the type of drug you were 
administered? A. It was called metacortin. 
@. Metacortin. How long did you remain on metacortin during 
your stay at GW Hospital? A. Untill left. 
Q. Now Mr. Latta during your hospital stay at GW from the time 


you had originally gotten out of the Old Emergency Hospital, from Dr. 


Sabin's surgery, will you state whether or not you had any change in your 
urological picture? A. No. 

Q. Will you amplify what you mean by that? A. Iwas inconti- 
nent when I left the hospital and I was incontinent all during my stay at 
George Washington Hospital. 

Q. When you say you left the hospital, you are referring to what 

hospital now? A. Emergency. 

Q. What do you mean by incontinent? A. I was not able to re- 
tain urine. 

Q. In other words, you had a leakage from the bladder and from 
the urethra? Isthat correct? A. That is correct. 

@. In other words, when you left Emergency that was your condi- 
tion and when you entered GW? Is thatright? A. That is correct. 

Q. What was the change, if any, in that condition, when you left 
George Washington University Hospital? A. None. 

Q. You were still incontinent. 

THE COURT: Is this a question? 

MR. DAVIS: Yes. 
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[THE WITNESS:] Yes, I was still incontinent. 
[BY MR, DAVIS: ] 

Q. Now what, if anything, did you do for that condition after you 
were released from the George Washington Hospital? A. I was un- 
der physiotherapy at home, and the physiotherapist consulted Doctor 
Wise for some exercises to give me which in his opinion might strengthen 
the muscles. | 

Q. After your discharge from GW University Hospital, did you re- 
main under the care of Dr. Sappington while at home? A. For a few 
days until he went on his vacation. | 

Q. Then who took over while he was on vacation? | A. Doctor 
John Wyman. | 

Q. And for what did Doctor Wyman continue to treat you? A. He 
treated me for the osteitis pubis and later for phlebitis 


Q. During the time you were under Doctor Wyman's care, were 


you under the care of any physiotherapist? A. Mr. Rock of the George 


Washington University Hospital. 

Q. How long did you remain under Mr. Rock's care? A. Approx- 
imately six months. 

Q. With the administration of this physiotherapy what, if any, change 
did that make in your ability to walk or to be ambulatory 2 A. Well. I 
gradually got to the point where on November 3d, I was able to return to 
work using two canes. | 

Q. De you mean November 3, 1956? A. Yes, sir, using two canes. 

Q. This physiotherapy of Mr. Rock's continued through what period? 
A. Up until the spring. | 

Q. The spring of 19572 A. That's right. | 

Q. Right after you returned to work, Mr. Latta, did you again come 
under the care of Doctor Sabin? A. Yes. | 

Q. When was that? <A. On December 3, 1956. ! 

Q. And that was after you had returned to work, as you say, on two 


canes ? A. Yes. 
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Q. When you came under Doctor Sabin's care in December 1956, 
what sort of examination did he make the very first time when you saw 
him? A. I really don't remember. 

Q. Do you recall whose suggestion it was that you went back to 
Dr. Sabin? A. Doctor Sappington's. 

Q@. And were you present when Doctor Sappington made a call of 
any kind to Doctor Sabin? A. Iwas in the next room. 

Q. Did you hear the conversation, or at least any part of it, be- 
tween Doctor Sappington and Dr. Sabin? 

* * * 

A. I was in the next room. 

Q. What did you hear Doctor Sappington say to Doctor Sabin? 

A. He said Iam over at Jim Latta's on a social call and he tells me he 
is still incontinent ‘and I think you should do something about it. 

@. Asa result of that conversation what did Doctor Sappington tell 
you that Doctor Sabin had told him? A. He said there were some exer- 
cises he would give me and that I could come in at my convenience after 
he realized I was working and had lost a lot of time. 

Q. So it was then on or about December 2, 1956 when you first went 
into Doctor Sabin's office? A. That is correct. 

Q. Although you can't remember what type examination he gave 


you, do you remember what, if any, medical advice he gave you on that 


occasion? A. He told me to help me in the interim period to buy a 
Cunningham clamp. 

Q. Will you explain to the jury what is meant by a Cunningham 
clamp? A. It is a spring steel device with a sponge rubbered face 
which ties on the penis. 

Q. Pursuant to that advice of Doctor Sabin, did you purchase a 
Cunningham clamp? A. I did. 

Q. From what medical supply house did youdo so? A. A medical 
house in Silver Springs. 

Q. What was the cost of that clamp? A. It was something under 
$5.00. 
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Q. Did you use the clamp as directed by Doctor Sabin? A. Yes. 

Q. For what period of time? A. Two or two and half months. 

Q. And did that clamp have any effect with reference to curing you, 
or controlling you, or relieving of this incontinence? A. It had no ef- 
fect toward curing it, and it was very ineffectual toward controlling it. 

Q. After seeing Doctor Sabin on December 2, 1956, when did you 
next see him? A. I saw him two or three times in December and I 
saw him over a period in January through August. | 

Q. You are referring now to August of '57? A. Yes. 

Q. During that period of time, Mr. Latta, what course of treatment 
did Doctor Sabin institute? A. He gave me what he called sphincter 
exercises. 

Q. Will you describe briefly to the Court and jury what it meant 
by sphincter exercises? | 

THE COURT: Sphincter exercises. 

A. Well he would insert a catheter into the urethra,/and fill my 


bladder with liquid and then have me control the flow of it by stopping 
and starting. | 
Q. With what regularity did you see Doctor Sabin and undergo these 
sphincter exercises? A. I would think that during the period of Decem- 
ber to August an average of twice a month, probably three! times a month. 
Q. On each of these occasions would you undergo these sphincter 
exercises? A. That is correct. | 
Q. Did that have any effect in reducing or correcting this condition 
of incontinence? A. Well I learned -- | 
MR. BARSE: I object to what he learned. The question calls for a 
yes or no answer. | 
Q. [By Mr. Davis] Yes or no and then you can explain. Did it have 
any effect in relieving or curing this incontinence? A. No. 
Q. And as a result of that did you continue going to Doctor Sabin 
for these exercises? A. After August? | 
Q. Yes. A. No. 
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Q. Now during the month of August 1957, whom did you consult for 
this condition of incontinence, Mr. Latta? A. After mentioning to 
Doctor Sabin that I wanted to have an independent consultation, I went to 
a Doctor Frederick A. Reuter. 

Q. Andis heaurologist? A. He is a urologist. 

Q. Asa result of that conversation with Doctor Sabin, what, if any- 
thing, did he say about Doctor Reuter? A. He said he was a good man 
and he knew him and he would be glad to call him up if I wanted him to. 

Q. You had already made the appointment yourself? A. Yes. 

Q. To see Doctor Reuter? A. Yes. 

* * * * * 

Q. Well when you saw Doctor Reuter, what did he do for you, Mr. 
Latta? A. One day he took a case history and made a manual examina- 
tion of the prostrate through the rectum. Ona second day he did the 
cystoscopic examination in the clinic at George Washington University 
Hospital, and on the third day he told me the results of that examination, 
and what his recommendations were. 

Q. You were actually seen by Doctor Reuter then on three occa- 
sions? A. That is correct. 

* * * * * 

Q. Asa result of Doctor Reuter's recommendations, did you then 
return to Doctor Sabin? A. I did. 

Q. Did you communicate any of the recommendations of Doctor 
Reuter to Doctor Sabin? A. I did. 

Q. What did'you say to Doctor Sabin on that occasion and what was 
his reply to you? | A. I called him up and said I would like an appoint- 
ment and when I went in, he said, what is bothering you? And I said, 
Doctor Reuter's report. And he said, well he has called me about it, and 


I said he told you that I needed another operation and Doctor Sabin, he 


said, yes, and I will be glad to do it without charge. 


Q. Doctor Sabin said he would do the operation without charge? 
What was your reaction to that, Mr. Latta? A. Well my immediate re- 
action was to have some time to think about it. 
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Q. Can you fix the time of this conversation that you had with 
Doctor Sabin following Doctor Reuter's examination of you? A. Sep- 
tember 1st would be my best recollection. | 

@. What year? A. 1957. | 


Q. 1957. Asa result of Doctor Reuter's examination and recom- 


mendation, and the statement of Doctor Sabin, whom did you then con- 
sult, Mr. Latta? A. I consulted Doctor Dorman. | 
Q. That is Doctor Hamilton Dorman, of this city? A. That is 


right. 
Q. When did you consult Doctor Dorman? A. Shortly thereafter 
Q. Is he to your knowledge also a urologist? A He is 
Q. What did Doctor Dorman do for you? A. Discussed the situa- 
tion with me. | 

Q. Did he make an examination of you? A. No. | 

Q. And what was your condition as to this incontinence when you 


saw Doctor Dorman in October of 1957? A. Iwas still incontinent 


* * * * *! 


Q. Asa result of any recommendation made by Doctor Dorman to 
you, what did you thendo? #£=A. I decided that if another operation was 
necessary that I should find the best man in the country to do it. 

Q. And to find the best man in the country to do it, whom did you 
consult? <A. I consulted Doctor friends. | 

Q. Was Doctor Dorman among those whom you consulted? A. Yes 

Q. Who was this man whom you ultimately decided upon? A. Doctor 
Elmer Hess. | 

Q. Did you ascertain in your conversation with Doctor Dorman that 
he had trained under Doctor Hess. A. Yes. | 

Q. Did Doctor Dorman also recommend Doctor Hess to you? A. He 
aid. | 

Q. When did you first see Doctor Hess? A. In September of '57. 

Q. Would you state for the record where his clinic is? A. He 
conducts a urological clinic in Saint Vincent's Hospital in Erie, Pennsyl- 


vania. 
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Q. How long did you remain in the clinic on that first examina- 
tion? That first visit, should say? A. One day. 

Q. Can you give us the exact date in September you were at Erie 
at the Saint Vincent Clinic? A. No. 

Q. What was done for you at the Saint Vincent Clinic, Mr. Latta? 


A. A medical history was taken, and a urinalysis was done, and cysto- 


scopic was done, and as I recall it, sir, certain X-ray work was done. 
Q. Asa result of those laboratory aids what did Doctor Hess ad- 
vise? 
MR. BARSE: I object. 
THE COURT: The objection is sustained. 
Q. [By Mr. Davis] Did there come a time when after your first 


visit to the Hess Clinic, that you returned to Saint Vincent's Hospital? 
A. I did. : 
* * * * * 

Q. For what purpose did you return to Saint Vincent's in Decem- 
ber of 19572 A: To have corrective surgery performed. 

Q@. And particularly to what part of your body? A. To the pros- 
trate and sphincters. 

Q. You are'referring now to the sphincter muscles? A. Yes. 

@. And was such corrective surgery, as you say, undergone by 
you? A. It was. 

Q. How long did you remain at the Saint Vincent's Hospital on that 
occasion? 

MR. BARSE: I object to this about the stay in Saint Vincent's Hos- 
pital in light of Your Honor's earlier ruling. 

THE COURT: What do you say as to the objection, Mr. Davis? 

MR. DAVIS: Your Honor, please, I don't think it is immaterial. 
I think it is highly material because it is corrective surgery. 

THE COURT: The word corrective is the witness’ word, Mr. Davis. 
I will sustain the objection. 

Q. [By Mr. Davis] Mr. Latta, at the time you went for this surgery 


was there any difference in your condition as to incontinence from the 
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time it had been when you got out of the Emergency Hospital in June 
| 


1956? A. I can't answer that yes or no without a little explanation. 

Q. Well, will you answer it to the best of your ability and then 
with an explanation? A. As I tried to say awhile back during the 
course of the sphincter exercises, I learned the manipulation of certain 
muscles, and there was some minor improvements in the incontinence. 
But the minor improvements did not vary after about = or April, 
'57, until I went to Saint Vincent's Hospital. 

Q. In other words then, from March or April 1957, were you total- 
ly incontinent up until December of '57? A. For practical purposes, 
yes. 

Q. Well Mr. Latta, on that point, Iw ould like to ask you at this 

time, if you will describe please to the jury, how you were obliged to 

dress while you were undergoing this incontinence? A. Well I had to 
wear a protector sanitary pad to control the flow and even with 

that there were many times when I had an accident. 

MR, BARSE: I object to this. The question is, how was he forced 

to dress. | 

THE COURT: Just answer the question. 

Q. [By Mr. Davis] You mentioned wearing a sanitary pad? A.lI 
had to wear dark clothes. 

Q. Is this sanitary pad medically known under any trade name? 

A. Well I had to use Kotex. 

Q. In addition to that you say you used a sanitary bas? A. Ihad 
never used a bag. | 

Q. What did the kotex contain? A. A piece of plastic. 

Q. A piece of plastic. How often would you be obliged to change 
this kotex? A. Depending on my activities. From a half hour to two 
or three hours. | 

Q. Was that your condition throughout the entire working day ? 
A. Oh, yes. 

Q. Did this have any effect, Mr. Latta, upon your ability to do your 
work? <A. Oh, yes. 


* 


162 


Q. Well Mr. Latta, did this continued incontinence have anything 


to do with your ultimate retirement from Federal Service? 
* * * * * 


A. Yes. 

Q. What was that, sir? A. Well it became increasingly diffi- 
cult because of the necessity to take care of myself sufficiently that I 
couldn't arrange meetings successfully. I couldn't attend conferences. 

It became too much of a burden. 
* * * * x* 

Q. Can you give us the exact date of your retirement, Mr. Latta? 
A. The last day of March 1961. 

Q. You worked, Iassume, up until thattime? A. I did. 

Q. What, if any, effect Mr. Latta, has this condition of incontinence 
had upon your social life? 

MR. BARSE: I object. 

THE COURT: Will you come to the bench? 

AT THE BENCH IN A LOW MONOTONE: 

THE COURT: I believe in accordance with the Court's previous 
ruling your questions must be addressed to the period of time between 
Doctor Sabin's operation and the operation of Doctor Hess. 

I think as a matter of damages that you cannot claim anything in 
view of the Court’s ruling that is subsequent to Doctor Hess’ operation. 

I think your questions must be confined to this period of some fifteen 
months following Doctor Sabin's operation. 

MR. DAVIS: Do I understand Your Honor limits the questions of 
damages up to December 1957? 

THE COURT: | I do not know whether it is December but all damages 
must be limited to the period preceding Doctor Hess' operation unless you 
can show that Doctor Hess' operation was necessitated by some malprac- 
tice on the part of this present defendant. 

MR, DAVIS: I think under the Sentilles case, Sentilles versus Carib- 
bean Shipping Corporation, that came out of the Supreme Court in 1959, 
an opinion by Justice Brenner, they found that as a matter of damages, it 
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| 
is up to this jury to infer from the evidence before it. This is a continu- 
ing condition. | 

THE COURT: I think I have ruled on this, Mr. Davis, I think that 
the second operation, as I have said three or four times, is an inde- 
pendent intervening cause. That eliminates the application of damages 
resulting as the proximate cause of this present defendant. I think that 
the Court is required to confine your damages to that period. 


* * * * * 
| 


[BY MR. DAVIS:] | 


Q. Mr. Latta, directing your attention to the time in! between June 
13, 1957 to the balance of that year, and to the whole year 1957, did this 


question of continued incontinence have any effect upon your life? A. Oh, 


yes. 

Q. Will you tell the Court and jury what that was? | A. Welll 
was never able to go any place or do anything where toilet facilities 
weren't or couldn't be readily available. I couldn't ride on the street 
car or bus. I had to stop playing golf and things of that nature 

Secondly, the changes that I might have an accident, I was cur- 
tailed as to whether I could go to people's homes. I didn't dare sit on 
a satin sofa. It curtailed my activities because I was self/conscious 
about it and I was uncomfortable. | 

Q. Did this condition of continued incontinence ave! any effect 
upon your own domestic and marital life? | 

MR. BARSE: I assume this question is confined to the same period? 

THE COURT: That is correct. | 

[MR. DAVIS:] Yes. 

Q. [By Mr. Davis] Will you tell the Court and jury what that was, 
Mr. Latta? <A. Well my marital relations weren't possible. 

Q. Did this condition of yours during the period I have just stated, 
as to this continued incontinence, have any effect upon the necessity of 

extra house work by your wife? A. Yes. We had to cover the 
furniture with plastic and that kind of thing. | 
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Q. Mr. Latta, you are still incontinent at the present time? 

MR. BARSE: I object. 

THE COURT: The objection is sustained. 

MR. DAVIS: Will Your Honor indulge me a moment? 

Q. [By Mr. Davis] Mr. Latta, what was your total bill at the Emer- 


gency Hospital and Doctor Sabin's surgery? Do you recall? A. In the 
neighborhood of $900.00. 

Q. You heard the other doctors testify during the course of this 
trial as to their respective bills -- Doctor Wyman, Doctor Sappington, 
and Mr. Rock. Those have been paid, have they? A. They have. 

MR. DAVIS: ‘If Your Honor please, in view of the Court's ruling I 
will not ask him about the Saint Vincent's bill because that has been ruled 
out. 

Q. [By Mr. Davis] As a result of your condition of incontinence, 
Mr. Latta, have you had any extra expense for cleaning? 

MR. BARSE: I object unless it is stated at what time. 

MR. DAVIS: For the same period Your Honor -- June 1956 through 
the year 1957. 

[THE WITNESS:] Yes, there has been considerable extra expense in 
laundry, cleaning bills, and new clothes. 

Q. [By Mr. Davis] Have you kept a record of those expenses? 

. No. 
* * * * * 

Q. Mr. Latta, I show you these three documents identified as Plain- 
tiff's 15A, 15B, and 15C, and ask you to tell us what they are? A. They 
are reputable records of the National Institute of Health in Bethesda of 
the leave I had to take in connection with this illness. 

MR. DAVIS: ' Your Honor please, I offer these into evidence. They 
were stipulated at pretrial. 

MR. BARSE: They were not stipulated at pretrial, Mr. Davis. 

THE COURT: Just address the Court. 

MR. BARSE: These were not stipulated to, Your Honor. 

THE COURT: Do you object to these going into evidence? 


MR. BARSE: I object. 
THE COURT: What is the ground of your objection? 
| 
MR. BARSE: This is not the proper way to prove the records from 


National Institute of Health. These are photostat copies of some sheets 


of paper and I have no idea whether they are excerpts from the records 


or what they are. There is no indication on them. 
THE COURT: What do you say to the objection, Mr. Davis? 
MR. DAVIS: They are certified, if Your Honor please. It is a rec- 
ord of the leave records of this plaintiff from his Federal ib. 
THE COURT: What do you mean certified? 
MR. DAVIS: Certified by the payroll officer of the oe of 
Health, Education, and Welfare, NIH. 
THE COURT: I will sustain the objection to the exhibits. 


* * * * *| 


CROSS EXAMINATION | 
BY MR. BARSE: | 
Q. Mr. Latta, did I understand you to say the first time you saw 
Doctor Sabin was in the spring of 1953? A. That was my best recol- 
lection, yes, sir. ! 
Q. Did you see him in 1951? A. Idon't recall that I did. 
Q. Do you recall Doctor Sabin testifying that you first came in 
1951? You recall that, don't you? | 


| 
* * * * * 


THE WITNESS: Yes, I heard Doctor Sabin say that. | 
Q. [By Mr. Barse] You also heard Doctor Sappington testify it 
was in 1951 that he referred you to Doctor Sabin, didn't you? A. No. 
Q. You didn't hear that? A. I didn't hear him say that. 
Q. Didn't testify to the best of his recollection it was around 1951? 
. No. 


| 
x * * * * 


Q. The second time you saw him was in 1955, is that correct? 
| 
* * * * 


166 


A. '55 -- the spring of '55. 

Q. Did Doctor Sabin at that time, to your recollection catheterize 
you and obtain some residuary urine? A. I think he testified previously 
but I don't recall. 

Q. That could have happened, is that correct? A. He could have, 
yes. 

Q. He did the same thing in the fall of '55 when you went there? 

A. That is correct. 

Q. Then he did the same thing in June of 1956? <A. That is cor- 
rect. 

Q. What was this conversation of June 5, 1956, Mr. Latta. You 
asked Doctor Sabin, did you not, if there was any danger connected with 
this operation which he described as a transurethral resection. A. That 
is correct. 


@. And it was answering your question, whether there was any dan- 


ger, that he said it was a comparatively simply operation, and there was 


no danger? Isn't thatso? A. That is correct. 

Q. Didn't you understand by that that you were asking and he was 
answering as to possible mortality or severe infections from such an 
operation? A. Iwas only concerned with the result of my life and the 
operation. 

Q. By danger what did you mean? A. Danger to my life. 

Q. You are thinking of the physical well being to your body and 
danger to your life? Is that correct? A. That is correct. 

Q. And it was then he said this was a comparatively simple oper- 
ation and there was no danger? A. That is correct. 

Q. Did he say that in connection with his advising you there were 
other type transurethral resections, the suprapubic and the perineal, so 
he was saying compared to those this was a simple operation? A. No. 

Q. You are certain of that? A. Iam certain of that. 

Q. Doctor Sabin did not tell you he guaranteed there would be no 
untoward results of this operation, did he? A. He certainly implied 
it. 
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@. Didhe say it? A. Did you use the word guarantee? 

Q. Did he say in any words that he guaranteed or warranted there 
would be no untoward results from this operation? A. In| any answer 
to my specific question? | 

Q@. Atanytime? A. As to whether there was danger, he said 
there was no danger. | 


* * * * *| 


Q. Well he never used the word guarantee? Is that right? A. No. 


Q. And he never told you or promised you there would be no un- 


toward results of the operation? A. He did promise me. 
Q. You say he didnot? A. He did. 
Q. When did he promise you? A. He said there was no danger. 


It was a comparatively simple operation. 
* * * *” * 
Q. Mr. Latta, I believe you testified that it was on June the 18th, 
19, and 20th, at Emergency Hospital when you first started developing 
pains in your thighs and the pelvic area? Is that correct? A. I think 
it was the 19th. 
Q. The 19th. You say you complained to Doctor Sabin about it? 
A. On the morning of the 20th. 
@. You made no complaints to the nurses about it, did you? A No. 
* * * * 7 
Q. Were you out of bed walking on these dates, the 18th, 19th, and 
20th? A. I was out of bed and into a wheel chair or a chair beside the 
bed. | 


Q. Weren't you given liberty to be up and out of bed! walking as you 
chose and as you saw fit on those dates? A. Idon't recall that I was, no. 

@. And did the nurses' notes at the hospital reveal you were up at 
liberty on those days? Does that refresh your recollection? A. Ire- 
call those days very well. I don't need my memory refreshed. I was up 
and into a chair beside the bed. I walked around the room to some extent 
but it wasn't until the 19th, the night of the 19th that the pain developed 
and it wasn't reported to the nurses for the simple reason nurses are not 


medical people. | 


Doctor Sabin made morning visits, as he had in the past, and when 
he came I told him when he got there. 

Q. On June 18th, were you out of bed as you felt necessary? 

A. I think I was, yes. 

Q. On June 19th, were you out of bed at liberty? A. I think I 
was. The same answer. But I don't know what you mean by liberty. 

Q. When you went to see Doctor Reuter in August 1957, who recom- 
mended youto him? A. Noone. 

Q@. Why did you happen to pick Reuter as distinguished from any 
other urologist? A. Well I had known Doctor Reuter from high school 
days. 

Q. You had been knowing him practically all your life? A. He 
was ahead of me in high school and I knew him. 

Q. And you were in the same fraternity at high school? Is that 
right? A. That is right. 

Q. Doctor Reuter was also recommended to you professionally by 
another close friend of yours? Is that correct? A. That is correct. 


Q@. When you went to Doctor Sabin in June 1956 and he recommend- 


ed your operation to you, the transurethral resection, did you undertake 


to inquire of Doctor Sabin, all of the details of the methods of per- 
forming that particular operation? A. No. 

Q. You had never in prior operations inquired of a surgeon the de- 
tails of his work, had you? A. WellI had only had a throat operation. 

Q. Had you inquired of all the details at the various steps which 
the surgeon was going to go through? A. No. 

Q. That was a matter you left in the hands of a competent physician? 
A. With respect to the throat operation when I found out it was going to 
take place. He drew me pictures of what was to be taken out and how he 
was going in there and take it out. 

Q@. He did not describe step by step what he was going to do? 
A. No. The transurethral it is quite obvious, knowing where the urethra 


is the area of that operation is. 
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Q. You did not attempt to inquire of Doctor Sabin all of the details 
he was going to perform? Isn't that right? A. Yes, sir.| 
Q. And the reason for that is you placed yourself in Doctor Sabin's 


hands, relying upon his competence as a urologist? Is that right? 
A. Well, I just don't know. | 
Q. Why don't you know, Mr. Latta? A. Going back six years 


it is hard to remember. 
Q. You had been referred to him by Doctor Sappington? 
* * * * *| 

A. Iwas going back six years and my family physician had recom- 
mended him and I presumed he would only do that if he thought he was 
competent to take care of me. | 

* * * * 4 

Q. In answer to one of Mr. Davis' questions you stated during the 
period of June 1956 to December 1957 you were totally incontinent for all 
practical purposes? A. That is correct. 

Q. What do you mean by that, sir? Strike that. Do you mean by 
that you were unable to hold any urine at all during that period? A No, 
I hadn't and that is why I used the expression that I did. 

Q. You were not in a position where you were constantly having a 
flow of urine, were you, sir? A. Not when I was in Doctor Sabin's of- 
fice doing exercises. | 

Q. You say you were not having such a flow when you were in his 
office doing exercises? A. I would know momentarily and at command. 

Q. And the exercises which he gave you or put you through was to 
inject a solution through your urethra into your bladder? Is that correct? 
A. That is correct. | 

Q. And he did have you walk around the office? A. Walk around 
and do various other things. | 

Q. What other things would he have you do? A. Stoop and walk. 

Q. And on those occasions you had no difficulty in retaining the 
solution which he had injected into your bladder? Is that correct? A. No, 


but I had difficulty, considerable difficulty holding it. 


170 


Q. You did not lose it, did you? A. No, but I had considerable 
difficulty holding it. 

Q. And as a matter of fact Mr. Latta, during this period, June 1956 
to December 1957, the only incontinence which you had is a dribbling or a 
few drops on periodic occasions when you were nervous, or under stress, 
or strain? Isn't that correct? A. No, that is not correct. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Mr. Latta, when you were under the care of Doctor Sabin in the 
spring of 1957, did he use in these sphincter exercises what is known as 
urethra sounds? A. Yes. 

Q. Did you ask him at that time why he was using those sounds? 

A. No, he came in one day and volunteered the information, that he was 
going to use this device -- stainless steel tube -- he said one in your con- 
dition the introduction of this device through the urethra is sometimes 
helpful. 

Q. Did he ever mention to you during the course of these so-called 
sphincter exercises the word stricture? A. No. 


* * * * * 


Q. Do you recall any conversation with Doctor Sabin on the day of 


the operation as to the change in the proposed anesthesia for your surgery ? 
A. Ido. 
Q. Will you tell the Court and jury what that conversation was? 


A. At the time we originally discussed the operation I told him I had the 
throat operation under a local for several hours. It was quite a harrowing 
experience and I wanted the general anesthesia for this operation, and it 
was agreed upon. 

But, when he came in after I had been lying there for a half hour or 
more, he said the anesthetist doesn't want to give you a general anesthetic. 
He mentioned something because of the throat operation he said she wants 
to give you the spinal so the spinal was given and I was entirely conscious 


all during the operation. 


* * 


171 


412 GEORGE T. THOMAS BURY 
having been called as a witness by the plaintiff, and having heen duly 
sworn, took the stand, was examined, and testified as follows: 

DIRECT EXAMINATION 
BY MR. DAVIS: 


Q. Mr. Bury will you state your full name for the record, please? 


A. Yes, George T. Thomas Bury, B-u-r-y. 
Q. Where do you live? A. 4919 Flanders Rvénued in Garrett 
Park Estates. | 
Q. What is your occupation? A. lama supervisor and accountant 
at the National Institute of Health. | 
Q. How long have you been so affiliated, Mr. Bury ? | A. Since 1954. 
Q. Since 1954? A. Yes. | 
Q. Have you made an examination of the leave data pertaining to Mr. 
James B. Latta at my request for the June 12, 1956 through the calendar 
year of 1957? A. My analysis is for the period January | ie 1956 through 
August 9, 1958, actually. I can pull certain parts of that out. 
413 MR. DAVIS: I won't be able to go into all of that in a of the Court's 
ruling so I will limit my questions. | 
Q. [By Mr. Davis] Will you state first what capacity was Mr. Latta 
employed in at the National Institute of Health? A. I have it as a con- 
struction engineer. | 
Q. And do you have his grade? A. Grade 12. 
. Is that P12, professional 12? A. GS. 
. GS 12. What was his rate of compensation in 1956? A. $8645.00. 
. That is per annum? A. That is right. | 
. What does that break down to per hour? A. $4.16. 
Q. Do you have a record Mr. Bury of the leave used by Mr. Latta 
broken down as to both sick leave and annual leave for the period of June 
12, 1956 through January 12, 1957? += A. Ido. | 


* * * * * 


| 
Q. What does the record show, Mr. Bury, as to annual leave taken 
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for the period from June 12, 1956 through January 12,1957? A. Four 
hundred and twenty-one hours. 

Q. And at $4.16 per hour that amounts to what? A. $1,834.56. 

@. Now do you have similar records for the period January 13, 
1957 through that calendar year 1957? A. I have it through that leave 
year, yes, Sir. 

THE COURT: Through the what? 

THE WITNESS: Through the leave year which ended January 11, 
1958. 


Q. What was the number of hours of sick leave? 


* * * * * 


MR. BARSE:) In any event I think the question should be restricted 
up to December 11, 1957. 
THE COURT: I think you must qualify your question to that extent, 
Mr. Davis. 
[BY MR. DAVIS:] 


Q. With that qualification, Mr. Bury, for the period of January 13, 

1957 through December 11, 1957, will you state the number of hours 
of sick leave used by Mr. Latta? A. The exact date is what had me puz- 
zled here for a minute. You see these records are in two week periods. 
Ihave that leave. I wonder if I could take off just the two periods? That 
runs for approximately a month back. 

Q. Yes, if you can do that very briefly? A. The sick leave then 
would be 102 hours. 

Q. At the rate of $4.16 per hour? A. That's right. 

Q. Over that same period January 13, 1957 through December 11, 
1957, what does the record show as to the number of hours of annual leave 
used by Mr. Latta? A. Sixty-five. 

Q. Sixty-five. Is that the same rate of compensation, $4.16? 

A. It is. 

Q. Are those records required to be kept by your department in the 
usual course of Government business? A. May lIanswer this: These 
records are taken from microfilm. We have authority to destroy original 
records after three years. 
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Q. But they are taken from the official records even though on 


microfilm, are they not? A. Yes, sir. 


* * * 


JAMES B. LATTA 


having been previously sworn, resumed the stand, was examined, and 


testified further as follows: | 
DIRECT EXAMINATION | 
BY MR. DAVIS: | 
Q. Mr. Latta, you have just heard the testimony of Mr. Bury re- 
specting your annual and sick leave records for the dates in question. 
Will you tell the Court and jury whether or not both the annual and sick 
leave used by you from your Government position was relevant or neces- 
sary as a result of your surgery and your several hospitalizations, and 
your physical condition resulting from that surgery of June 13, 
1956? A. That is right, when I ran out of sick leave, I started using 
annual leave. | 
Q. My question was, was both the annual and sick leave necessary 
as the result of your then condition? A. Both. 
* * * * 
AT THE BENCH IN A LOW MONOTONE: 
MR. DAVIS: Your Honor please, I thought I better propound this 
question at the bench in view of the ruling on the precise condition of the 


plaintiff. I propose now to offer in supplementation of my proffer of 


Doctor Dorman's testimony, as Plaintiff's Exhibit 16, a certified copy 
of the Health, Education and Welfare's mortality table at page 5 and page 

6, that a white male between the ages of 60 and 65 years of age, 
has a present life expectancy of 15.8 years. | 

MR. BARSE: I object to it, of course. I think it qonld be incon- 
sistent with Your Honor's previous ruling. 

THE COURT: I will sustain the objection. 

END OF BENCH. OPEN COURT: 


* * * 
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MRS. JAMES B. LATTA 
having been called as a witness by the plaintiff, and having been duly 
sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Will you state your full name, please? A. Mrs. James B. 
Latta. 

Q. You are the wife of the plaintiff in this action, Mr. James B. 
Latta? <A. Yes. 

Q. How long have you been married to Mr. Latta, Mrs. Latta? 

A. Thirty-seven years. 

Q. Married all the, that time to the same man? A. Yes, sir. 

Q. Do you have any children by that marriage? A. Yes, one 
daughter. 

Q. One daughter. Mrs. Latta, directing your attention to the month 
of June in 1956, did you have occasion during that month to talk with the 
defendant in this case, Doctor Hilbert S. Sabin? A. Yes, I did. 

Q. Will you state to the Court and jury approximately when that 
month that conversation took place and where it took place? A. Well 
it was at Emergency Hospital on the 13th of June, the day of Mr. Latta's 
operation. 

Q. Will you tell us what was said by Doctor Sabin and what was 
said by you on that occasion? A. WellI got down to the hospital about 
11:00 o'clock, and I kept waiting and waiting for Doctor Sabin and finally 
when he came -- I had never seen him up until this time. 

THE COURT: No, just answer the question. 

[THE WITNESS:] When Doctor Sabin came down, I said, goodness, 
what has taken so long? I have been waiting since 11:00 o'clock. And 
he said: Well, we didn't get started quite on time. We were a little late 


starting and it turned out to be a little more of an operation than I had 


anticipated. There seemed to be more tissue there than I had anticipated. 
And I said: Was -- did he find any malignancy and he said, no, they hadn't. 
422 And I said -- he said, he should be down in his room ina short time, I 
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suppose around 2:00 o'clock, so I went out to lunch, and that concluded 
that conversation. | 

Q. Can you fix the time of that conversation that day? An approxi- 
mate -- approximately what time of day was it? A. “ it was per- 
haps about 1:30. 

Q. 1:30. Did you visit your husband during his atey lat the Emer- 
gency Hospital after that date? A. Yes. 


Q. How often did you see him? A. Oh, I went down every day as 


soon as I could and stayed as long as he wanted me to. I stayed until four 


or five o'clock in the afternoon, as I remember. 
Q. Did there come a time during his hospitalization at the Emer- 


gency Hospital when he made any complaints to you following his surgery? 
* * * * i 

A. Yes, he said that he had pain. | 

Q. How often did he make those complaints to you, Mrs. Latta? 

A. Well practically every day I saw him. He was there for five or six 
days, I believe. | 

Q. The hospital records indicate that he was discharged on June 
21st. Did you take him out of the hospital on that date? A. Yes. 

Q. What was his condition on discharge? A. Well, he didn't 
feel able to go down to the car under his own power. He had to go down 
in a wheel chair. And I know that I came up through the ambulance en- 
trance and he was just put right from the wheel chair into the car and 
then it was with difficulty that we got into the house after we got home. 

Q.. What was his condition immediately following his return home 
following this surgery? A. Well he just kept feeling badly and having 
pain and he found it difficult to sit up. He was more comfortable lying 
down so he lay down most of the time. | 

Q. Now did there come a time when he returned to the office of 
Doctor Sabin which might be known as post-operative follow up care? 
A. Yes. | 

Q. How did he get from your home to Doctor Sabin's office? 


A. I took him because he wasn't able to drive. 
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Q. You drove the car down? A. I drove the car down. 

Q. How many visits to your personal knowledge, did Mr. Latta 
make to Doctor Sabin's office after this surgery? A. It was twoor 

three. I couldn't say which. I know it was at least two and it may 
have been three. 

Q@. You were with him on each occasion? A. Oh, yes. 

Q. On any of those occasions did you have any conversation with 
Doctor Sabin? A. Yes. 

Q. Which one of the two or three was it? A. It was the last one, 
whichever it was. It was the last time that we were there in Doctor 
Sabin's office. 

Q. The records show that was on July 9, 1956. Will you tell the 
Court and jury what the nature of that conversation was? What was said 
by you and what was said by Doctor Sabin? A. Well he came into the 
hallway there, and 1 was in the room where all of these other patients 
were, and when I saw himcome out, I went over and spoke to him, I just 
don't think Jimmy ‘is getting along as fast as he should. 

He said: Well, Mrs. Latta, this is unfortunate and I want you to 
know that this is nothing that I did directly to him. But if he hadn't had 


the operation this condition would have never developed and that was the 


end of our conversation. 

Q. Now following that conversation, Mrs. Latta, did Doctor Sabin 
give you any advice as to what to do for Mr. Latta? A. No. 

Q. Did he prescribe anything, or give you any medical advice as 
to what to do for Mr. Latta? A. No, no medicine, nothing. 

Q. Did you ever see Doctor Sabin again following that July 9th, 
1956 office visit?’ A. No. Oh, not until he went back for treatments 
but that was months later after we had been there. 

Q. On any of those subsequent visits when Mr. Latta went back for 
what has been described as sphincter exercises, did you take him on those 
trips? A. Yes, I always took him. He was walking with two canes at 
that time, if I remember correctly. 
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Q. On any of those other subsequent visits to Doctor Sabin's office, 
did you have any further conversations with him as to Mr. Latta's conva- 
lescence? A. No. | 
Q. Did there come a time, Mrs. Latta, when your husband was 
finally able to return to his duties at NIH? = A. Yes. | 

Q. And how would he get -- the record indicates it was some time 
in November 1956 he returned to work? Is that correct? | A. I think 
that is about when he went back to work. ! 

Q. How did he get from your home to his place at work at NIH? 

A. He started back to work -- maybe he went for a couple hours 
in the morning and a couple hours in the afternoon. | 

I would take him, go and get him, bring him back, let him rest and 
have his lunch, and then take him back, and go back and get him. 

Q. When he first started back to work for a period of time was he 


able to work a fullday? A. Oh, no, not for quite awhile. 


| 
Q. You would take him to work and go and get him and bring him 
back for lunch and then take him back? A. Oh, yes. 
Q. Mrs. Latta, will you state briefly what Mr. Latta’s condition 


was physically? Iam not calling for a medical opinion. What you know 
personally of his physical condition, up until the time that he went to Erie, 
Pennsylvania for the second operation by Doctor Hess? What was his con- 
dition? A. Well he had pain and he was paralyzed with the osteitis for 
months, and he had physiotherapy, and he had to have the technician out 
from the laboratory. He had phlebitis and he was completely paralyzed 
in both legs and he was strictly a bed patient, requiring a great deal of 
care. He lost a tremendous amount of weight. | 

Q. Going back for a moment to 3 June 1956, aside ftom any urinary 
problems what was his general condition as to health prior to June 13, 
1956? A. It was very good. | 

Q. Asa result of this condition that you have just briefly described 
following June of 1956 and up until December 1957, will you elaborate a 
little more on what effect, if any, that had on your home life? A. Well, 
of course, it was hard to see him suffer and he had very serious depres- 


sions over the whole thing. Very, very discouraged and just felt life 
| 
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wasn't worth living hardly, if he had to go on the way he was. 

There was a tremendous amount of laundry and dry cleaning. 

Q. Did this condition have any effect on your own household, your 
own way of living? A. Oh, yes. 

Q. What was this? A. Well I had to have all my furniture covered 
with plastic which I did not like, and at least my dining room furniture and 
my living room furniture because it was always a source of embarrass- 
ment that it would be ruined. And it limited us to whom we could go with 
and where we could go and the kind of things that we like to do. We can't 
play golf. We never go to the theater unless we can get aisle seats so he 
can get out. 

Q. What effect, if any, has this had, this condition of your husband's 
during the period I have just asked you about, had upon your social life 
with your acquaintances and friends? A. Well we have them to our 

house, where it doesn't make any difference, but we don't go out as 
much as we used to. 

Q@. Now has this condition of your husband's had any direct effect 
or bearing upon your own marital life? Your marital relationships ? 

* * * * * 

A. Yes, it has. 

Q. Will you state what that effect has been, Mrs. Latta? A. Well, 
it is just nil, that's all. 

Q. Since what period? A. From the time he was operated on. 

Q. June 13,1956? A. Yes. 


* * * * * 


MR. DAVIS: Miss Lyddne, may I have Plaintiff's 5A, B, C, D, and E? 
If Your Honor please, at this time I would like to offer in evidence 
Plaintiff's 5A, 5B, 5C, 5D, and 5E, which are photographic reproductions 
of the large book I used in examining Doctor Sabin, and we had the photo- 


graphs made in compliance with Your Honor's instructions. 


* * * *x *x 
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430 THE COURT: The exhibits 5A through 5E were used in a series 
of questions on cross examination, some of which were addressed to 

credibility as to the availability of instruments of various sizes. 
I will overrule your objection and admit the exhibits. 
MR. BARSE: Are they still only on credibility? 
THE COURT: The Court has admitted them generally. 
* * * * i *® 
431 MR. DAVIS: 1A, if Your Honor, please, I would like to formally 
offer 1B which is marked as being the operative record as dictated by 
the defendant. 1C, which is the pathological report, which has been 
432 commented on by the defendant. And 1D, which is the anesthetic 
record of the Emergency Hospital records. Those are the only three 
sheets of the Emergency Hospital records. | 


* * * * * 


THE COURT: I will admit Plaintiff's 1B, C, andD. 


* * * * im 


433 THE COURT: May I see 2A, madam clerk? (Document passed to 


the court). | 
2B will be admitted into evidence. (Document admitted in evidence.) 
* * * * | ™* 

THE COURT: I will admit Plaintiff's Exhibit 2A, for the purpose 
of showing a cystoscopic was performed. What other exhibits are you 
offering, Mr. Davis? | 

434 MR. DAVIS: I would like to reoffer at this time, if the Court 
please, Exhibits 7 through 14, which has to do with the necessity of the 
ultimate surgery. The evidence of the plaintiff was not in at the time. 

THE COURT: The Court will deny the admission of Plaintiff's 
exhibits 7 through 14. | 

MR. DAVIS: With that, Your Honor please, the plaintiff rests. 


» * * * [ok 
| 


MR. BARSE: May it please the Court, the defendant moves for 
a directed verdict at this time on all of the issues. 


* * * 
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450 THE COURT: The Court is of the view that the evidence in this 
case does not establish negligence on the part of the defendant within 
the requirements enumerated by the Court of Appeals. 

Similarly, the Court feels that the charge of abandonment has 
not been proved in the case. 

The Court will grant the motion for a directed verdict as to all 
allegations of negligence and abandonment. 

On the question of enlightened or informed consent, and warranty, 

the Court being concerned about the plaintiff's testimony, that in 
answer to the question: How long would he be in the hospital? And the 
defendant said: Three to five days. And the question as to the benefits, 
the defendant said, the plaintiff would be "as good as new." His "water 
works would be all right." 

The Court believes it should reserve ruling under Rule 50B on 
this motion onthe question of warranty, and as to the plaintiff's state- 
ment that the defendant did not mention a bilateral vasectomy, and that 
he would not have had it done if he had known of this aspect of the oper- 
ation. The Court again will reserve action on the defendant's motion 
under Rule 50B and submit these issues to the jury. 

* * * * 
FREDERICK A. REUTER 
having been called as a witness by the defendant, and having been duly 
sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. BARSE: 

Q. Doctor Reuter, will you please state your full name? A. 
Frederick A. Reuter. 

Q. What is your home address, doctor? A. 4000 52d Street. 

Q. Washington, D.C.? A. Washington, D.C. 

Q. Your Office? A. 1835 Eye Street. 

Q. You are a practicing physician in the District of Columbia? 
A. Iam. 


Q. Where did you go to medical school, doctor? A. George 
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Washington University. 
Q. When did you graduate? A. 1912. 
THE COURT: The Court will recognize the witness' qualifications. 
You may ask him as to his field of specialty, if any. 
Q. Do you specialize in any field, Doctor Reuter? A. Urology, 
pertaining to urinary tract. | 
Q. How long have you been So specializing? A. Since 1922 
Q. Are you presently affiliated with any hospitals or universities 
453 or medical schools? A. George Washington University Medical 
School, Doctor's Hospital, Providence Hospital. 
Q. What is your affiliation with the medical schools here in 
Washington? A. I am --I was professor of surgery in urology there, 


and I retired from that office during the past two years. 


Q. Are you now professor emeritus? A. Yes. | 
Q. Doctor, did there come a time when you had occasion to see 
Mr. James B. Latta professionally? A. Yes. | 


Q. Will you tell us when that was? A. I saw Mr. Latta on 
August 23, 1957. | 
Q. Was this in your office? A. In my office. 


Q. Did Mr. Latta relate a history to you at that time? A. He did. 
Q. Will you tell us please the history which he related to you? 
A. Refer to my records, may I? 

Q. Yes, indeed. A. The past history was that Mr. Latta had 
had some vocal cord surgery in 1949; that he hada transurethral re- 
section, an operation on the prostrate on June 13, 1956. ! 

Apparently following that surgery, from the history I obtained 
from him, he had done very well for about three weeks, after which he 
had an infection of the pubic bone, normally known as osteitis pubis. He 
had adequate and proper treatment for that and his general improvement 
was Satisfactory. | 

The present history would indicate that he has somewhat impaired 
control of his urination. This history, of course, was taken from the 


patient, understand. This condition, however, improved and following 
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exercises, which one usually uses in that sort of thing, at the time that 
I quizzed him he was holding about twelve ounces of urine, and was 
able to initiate and terminate urination at will, which wasa part of the 
exercises he was supposed to take, to strengthen the muscle of the 
abdomen and the bladder. 

These were not, however, prescribed by me. These were related 
to me by the examination I made on his first visit. 

He stated, however, that occasionally, under certain circumstances, 
there was a Small escape of urine, particularly on laughing or Straining, 
and these seems to give him considerable concern. 

Q. Did you come to any conclusion, Doctor Reuter, from this 
history, as to the type problem which Mr. Latta suffered from? A. Not 
immediately. We felt that he should have further examination in order, 
in an attempt to determine whether or not he had a real problem or not. 

Q. Did the description which he gave you describe any form of 
incontinence? A. Well except that he occasionally under stress, as I 
mentioned previously, on laughing or straining, he would have some in- 
continence or dribbling. 

Q. While he was in your office did you observe any form of in- 
continence from Mr. Latta? A. No, I did not. 

Q. Did you make an examination of him at that time? A. Onthe 
initial visit, yes. 

Q. Tell us please what the examination consisted of and what the 
examination revealed to you? A. The examination as I did it in sum- 
mary was that we found nothing on the survey, which would indicate there 
was any problem. The abdomen was normal. Two routine examinations 
and there were no masses or nodules in his breasts. The external 
hematuria were entirely normal and he had a mild bare seal on the left 
side of his throat. 

The urine and the perineum, which is the part of the anatomy be- 
tween the anus and the scrotum was entirely normal, and the anual 


reflexes were normal which is something under circumstances like that 


particularly, we search for, because at times the anual perineal might 
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be inadequate, but in this instance it was quite adequate. 


The prostrate was digitaly normal in size, shape, and consistency. 
And there was no infection in the prostrate secretion, and the urine was 
totally normal and unaffected. | 

Q. You mentioned a stress incontinence at this time as being 
based upon history? Is that correct? A. Yes. | 

Q. On this occasion did you find any mechanical reasons for in- 
continence? A. No, I did not find that at all. I could not elicit that. 

Q. And did you later perform another examination on Mr. Latta? 


A. Yes, it was recommended that in order to properly evaluate this 


complaint that he should have what is commonly called a cystoscopic 


examination. 

Q. Was such an examination performed? A. Yes, it was. 

Q. When? A. On August 27, 1957. 

Q. Where was that performed, Doctor Reuter? A. | George Wash- 
ington Hospital. | 

Q. Would you tell us what the examination consisted of and what 
you found? A. Well it was a two-part examination. The first part con- 
sisted of examining the urethra from the prostrate portion'to the tip of 

the penis where the urine is expelled. This was found to be entire- 
ly normal in every respect. The patient was then asked while he had 
his prostrate urethra under supervision through this instrument, that 
he voluntarily contract his sphincter muscles which is the muscle that 
controls urination, which he did on command to my Satisfaction. 

We also found that there was some degree, moderate, of enlarge- 
ment of the size of bilateral lobes of the prostrate gland which could be 
seen to protrude into the portion of the urethra which they call prostatic 
urethra. There apparently was no residual urine and I think that is an 
important point insofar as thatis perhaps one of the main reasons this 
operation was done to overcome the presence of residual urine in the 
bladder, which of course, is a distinct hazard to have, and at this time 
we did not find any residual urine in the area. 


Then the cystoscopic was done which is use of a similar instrument 
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which is passed further into the bladder, in order to examine the bladder 
itself. This was no residual urine which was determined at that time. 
And that is in substance the result of our examination. 

Q. The lateral lobes that you found, can you classify those as to 
amount? A. To grade of enlargement? 

458 Q. Yes, sir? A. Yes, I would say perhaps two plus on a scale 
of four. 
* * * * * 

Q. Was there any association or connection between the complaint 
of the stress of incontinence to you and the finding of these minimal 
prostatectomy lobes? A. No, I didn't feel they were associated with the 
complaint. 

Q. Did you have any discussion with Mr. Latta on this occasion 
and report to him the result of your examination? A. Well, I undoubted- 
ly did describe this situation to him. 

Q. Now does your record reveal Doctor Reuter? A. My record 
reveals I made certain suggestions which undoubtedly were based on these 
findings and the findings must have been explained to him even though I 
have no written record ofit. I sat down and discussed it with him, I am 
sure I must have done so or I couldn't have possibly made these records. 

Q. Doesn't your record contain notations that you explained these 
things to the patient? A. Yes, it does. I explained the condition to the 
patient. Besides that I made some drawings to demonstrate what the 


findings were when I made them, when I made the examination. And also 


459 the effect, if any, at the date of this examination and the findings 


would have on the symptoms of which he complained. 

Q. Would you be good enough to read Doctor Reuter what your 
records says you explained to the patient? A. Explained to patient with 
drawings that the surgical result was satisfactorily. 

MR. DAVIS: Will you ask the witness to speak a little louder, if 
Your Honor please. 

THE WITNESS: Yes, indeed, sir. I will begin again, sir. 

A. I explained to the patient with drawings that the surgical result was 
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satisfactory, that he had an excellent vascular outlet, that is the bladder 


outlet; that he had to wait awhile until the vascular neck could adjust to 
the changed geography and the improved anatomy. 

I said after all he was a long time getting it and it dae take a 
long time to get over it. 

Q. You were referring to the tissues having to accommodate them - 
selves to the new condition, did you not? A. That is right. 

Q. The excellent vascular outlet, what does that mera: Doctor 
Reuter? A. Well, that means anatomically the outlet of the bladder it- 
self, which was not in any way restricting the emptying of the bladder, 
since the bladder had no residual urine left init. This is/one of the 

460 functions of the bladder to empty itself by voiding and he was able 
to do that. | 

Q. You examined both the internal and the esieriall sphincters, I 
believe? A. Yes. | 

Q. What condition did you find them to be? A. Quite satisfactory. 

Q. Did these sphincters function properly upon demand from you 
during the course of this procedure? A. Yes, they did. | 

Q. By that Doctor Reuter, what do you mean? A. ‘Well, I meant 
when he was asked to go through the physiological motions of interrupt- 
ing urination, he was able to do it when asked to do it. | 

Q. Did you come to any conclusion, Doctor Reuter, as a result 
of all your examinations, as to whether in your opinion there was any 
physical or mechanical condition causing the incontinence of the patient 
described by Mr. Latta? A. I couldn't explain. | 

Q. You could not explain? A. I could not explain his incontinence 
so far. | 

Q. By that do you mean that you found no physical reason for the 
incontinence? A. That is right. 

Q. Are there other reasons for incontinence besides physical? 

A. Yes. 

Q. What are they? 

MR. DAVIS: I object, if Your Honor, please, for : the witness 
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can't explain, I submit the reason is immaterial. 

MR. BARSE: I think his answer is obvious that he couldn't explain 
any other reason, he found no physical reason for it. 

THE COURT: I think the answer is self-explanatory. 

[BY MR. BARSE:] 

Q. Now what other reasons than physicial are there for incon- 
tinence? A. Psychological. 

Q. Did you come to any conclusion as to whether the incontinence 


described to you by Mr. Latta was psychological rather than physical? 


A. I couldn't come to any conclusion in regard to that. It would be 
difficult. 

Q. Does your record have a note on this, Doctor Reuter? May I 
refer youto it? A. Yes, I see it here. 

Q. Would you be good enough to read that portion of your record, 
please? A. From the description it seems that this is a stress- incon- 
tinence rather than a mechanical one, and it is not unusual for people, 
particularly in a patient of a nervous type, which he appears to be. 

462 Q. Does your record have any reference to the percentage control 
which Mr. Latta had as he described it to you? A. Yes. 

Q. Would you read that, please, sir? A. Let me see justa 
minute, yes. The percentage control was the deduction on my part from 
the history he gave me, and I estimated that his control was about 90 
per cent to 95 per cent. 

Q. Would you read the entire entry relating to that, please? A. 
It appears he has agreed at least 95 per cent control, and says he can 
hold his urine under ordinary circumstances, and that he is much im- 
proved recently. 

Q. Doctor, does a prostatectomy have any effect upon the sterility 
of a patient? A. On the fertility of the patient? 

Q. Yes, on the fertility. Iam sorry. A. That is perfectly all 
right. 

Q. What effect does it have? A. It is perfectly possible and 
very often, if not nearly always, that a total prostatectomy sterilizes 
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a patient. In other words, he does not reproduce after that. 
Q. How about a transurethral resection? A. Quite likely that it 
will. | 
Q. You are familiar Doctor Reuter with a vasectomy and bilateral 
vasectomy? A. Yes. 
Q. Is it customary to perform a bilateral vasectomy in conjuntion 
with the performance of a transurethral resection? | 
MR. DAVIS: I object, Your Honor, please. It is immaterial. 
Whether it is customary or not it is still under the doctor's duties to 
advise the patient of the proposed surgery. | 
THE COURT: The objection is overruled. Answer the question, 
doctor. | 
A. Yes, it is very customary to do a vas ligation | the vasectomy. 
Q. Doctor Reuter can you tell us whether in Washington the accepted 
standards of practice among urologists is such that a patient is told or 
the patient is not told that a vasectomy is going to be performed? 
MR. DAVIS: I object to that, Your Honor please. It doesn't mat- 
ter what the custom is, it is the legal obligation of the physician to make 


a full disclosure to the patient. It is what the law is, not the custom. If 
the custom is the law in all these years it is about time we got Some new 


laws. 


THE COURT: Read the question, madam reporter. | 


(The reporter read the pending question). 
THE COURT: The objection is overruled. Answer the question, 
doctor. | 

A. No, it isn't customary insofar as I know to advise the patient 
that he is going to have the vas ligation any more than we go into the de- 

tails of every step of the surgery. We just consider it part of the 
general procedure in the interest of recovery of the patient. 

Q. What is the purpose of doing the vasectomy? A. To avoid 
complications with infection and swelling of the epididmyitis and testicles, 
which can be devestating for someone who had been through a series of 


operations. 
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Q. Doctor Reuter, you mentioned osteitis pubis. Can you tell us 
what itis, please, sir? A. I wishI could. I do not think anyone can. 
But it is generally believed that it is an infection of some sort involving 
the pubic bone. It is an inflammation of the pubic bone. 

Q. Is there any preventive treatment for it? A. Yes, Cordozone 
injections are considered accepted treatment. 

Q. Will these hasten the recovery in any way or merely mask the 
symptoms? A. Well that is very difficult to answer too but certainly the 
patient feels better afterwards. 

MR. BARSE: Would Your Honor indulge me for a moment. 

Q. Doctor Reuter, do you know what a size 28 French McCarthy 
resectoscope is? A. Yes. 

Q. In 1956 was this size resectoscope one customarily used within 

the standards of practice of urology in the District? A. Yes. 

Q. Is it today still used? A. Yes, in preference to other sizes. 

Q. Why is that one preferred to other sizes? A. Because of the 
flexibility and mobility you can get in reaching large amounts of tissue 
instead of just little bites when you operate and better control of the 
bleeding. 

* * * 
CROSS EXAMINATION 
BY MR. DAVIS: 

Q. Doctor Reuter, I noticed in your direct examination by Mr. 
Barse that he seemed to have quite a familarity with the contents of your 
office record. Had you ever discussed your record with him prior to 
today? A. Yes. 

467 Q. Did you ever send him a copy of this record? A. Yes. 
Q. Did you ever receive authorization from the patient to do so? 
MR. BARSE: I object. This is not necessary in this case. This 


is a mal practice action. Mr. Latta has testified as to what Doctor 


Reuter did and there is no privilege involved in a case of mal practice. 


THE COURT: The witness may answer yes or no. 
THE WITNESS: What was your question, sir? 
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Q. Did you ever receive the authorization from Mr. | Latta to dis- 
cuss, not only discuss the record, but to send a copy of your office 
records to defense counsel? A. No. | 

Q. I believe you said you saw Mr. Latta on three occasions, 
August 23d, August 27th, when you did the cystoscopic, and what was 
the third date? A. May I refer to that, please, sir? : 

Q. Yes. A. October 19th. | 

Q. 1962? A. 1962, that is right. ! 

Q. What was the third date in August that you saw Mr. Latta, 
August of '572 A. Did I testify that I saw Mr. Latta three times? 


Q. You said on direct examination that you saw him three times, 
yes. A. Well I did see him three times, yes. I saw him twice in '57 
and I saw him again in '62. | 

Q. When you saw him in '62 that was last month, was it not, 
October? A. That's right. | 

Q. And at that time his attorney Mr. Caruthers was present? 
A. Yes. 


Q. You did not make any physical examination of him then, did you, 
| 


sir? A. No, I wasn't asked to. 
Q. On that occasion you had reviewed certain records of the Saint 
Vincent's Hospital, had you not, in Erie, Pennsylvania? 
MR. BARSE: I object. I do not see any relevancy or materiality. 
THE COURT: Will you come to the bench? | 
AT THE BENCH IN A LOW MONOTONE: 
THE COURT: I do not see the materiality of these questions relat- 
ing to an examination in 1962, Mr. Davis. What do you say as to it? 
MR. DAVIS: This goes to the credibility of the witness on this 


sphincter muscle declaration. The records of Saint Vincent's show that 


a repair operation was done to the internal sphincter. This doctor re- 
viewed these records and in view of his testimony on that, when he 
examined this patient in August of 1957, which was just one month before 
the cystoscopic examination made up in Erie, Pennsylvania, and he says 
no sphincter damage whatsoever. I think this goes now to his credibility. 
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MR. BARSE: I do not think that it is proper as to credibility for 
the following reasons: (1) What he finds in August does not follow what 
he saw in October of this year. Number (2) He couldn't go into the 


hospital records in the light of Your Honor's rulings to attack credibility; 


and (3), the hospital records were not in evidence. They cannot speak 
for themselves. How can that attack credibility by using something not 
part ofthe evidence? 

THE COURT: I believe the question is addressed to credibility, 
as to the sphincter examination is proper. You may ask the doctor con- 
cerning anything he said at that time about the sphincter; any question 
addressed to credibility is proper. 

END OF BENCH. OPEN COURT: 
BY MR. DAVIS: 

Q. Doctor Reuter, with reference to your discussion you had in 
October 1962 with Mr. Caruthers, you did review certain records from 
Saint Vincent's Hospital, did you not? A. Yes, Mr. Caruthers showed 
me some questions which he had. 

Q. In fact he showed you all of them, didn't he? The hospital 
records? A. I do not know how many he showed me. I just know he 
showed me records. I do not know if he had all of the records or not. 

Q. Did you make any comment on the necessity of that hospitali- 
zation and what he went in there for? A. I don't think so. 

Q. Let us see exhibit No. 2, please. You have written down here 
in the margin 10-19-62 consulted with Latta and Caruthers, and pointed 
out errors in Hess report and explained physiology of sphincter. What 
do you mean by that, sir? Will you amplify on that entry, what it means? 
A. Could you be a little more specific? 

Q. Will you amplify what you meant when you made that entry? 
A. Apparently I found something in the report which he showed me 
which I questioned. 

Q. When you made that entry did Mr. Caruthers show you speci- 
fically this report? 

THE COURT: This report refers to what, Mr. Davis? 
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MR. DAVIS: I am handing the witness now, Your Honor please, 


Plaintiff's Exhibit No. 11 for Identification, which is the cystoscopic 
follow up at Saint Vincent's Hospital on September 30, 1957. 

Q. Doctor Reuter, did Mr. Caruthers show you that in October? 
This last month? A. I presume he did. There is no way for me to see 
this one time. | 

MR. DAVIS: Take a good look at it, doctor. I do not mean to 
hurry you. | 

THE WITNESS: What do you want me to do? 

Q. Take a look at it and see if that refreshes your recollection? 
Your memory and the reason for your making the notation on the record 
that I have just read to you? A. Allright. Yes, the -- there is part of 
the anatomy spoken of here which is very remote from the prostrate. 


They mentioned here that the patient was resected distinct to his urethra. 


There is no other way to resect except through the urethra. 

THE COURT: Is this the document, doctor, you saw when you 
talked to Mr. Caruthers and Mr. Latta? 

THE WITNESS: Sir, it is difficult for me to say. _ 

THE COURT: Is your answer, you do not know? | 

THE WITNESS: That is right. I cannot be absolutely certain of it. 


MR. DAVIS: This document has no number, if Your Honor please, 


but it is a report of operation from the Saint Vincent's hospital on Decem- 
ber 11, 1957. | 
Q. I will ask you if you were shown that document by Mr. Car- 


uthers last month? | 

MR. BARSE: If the Court please, may I assume my objection goes 
to all of these documents? 

THE COURT: The record will indicate that you have a continuing 
objection. 
A. Yes, I read this one. I know that. | 
* * * * * 


Q. Did you note certain stay sutures were inserted in the internal 
sphincter of that procedure? A. Yes. 
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Q. Did you tell Mr. Caruthers and Mr. Latta that you did not see 
how that could be done? A. I think I did say that. 


Q. Asamatter of fact, Doctor Reuter, you know who Doctor Hess 


was, do you not in his lifetime? A. Yes, very well. 


473 Q. You had a high regard for him, did you not? A. Yes. 

Q. You keep a picture or photograph of him in your office, do you 
not? 

THE COURT: I think this is getting beyond the materiality of this 
interrogation, Mr. Davis. 

Q. Well that original cystoscope which was on the separate paper 
was just a little over one month after you didyours, wasn't it? Sep- 
tember 30, 1957? I believe you said yours was August 27, 1957? A. Do 
you refer to this one? 

Q@. Yes? A. Mine was August, August the 27th. 

Q. Referring to the paper which bears the stamp Plaintiff's 1? 

A. September 30th. 
* * x * * 

THE COURT: There is no question propounded as yet. 

Q. Anticipating the objection, did I understand you to Say a mo- 
ment ago, that Mr. Caruthers had shown you this paper? 

THE COURT: No, the witness said he could not remember seeing 
that paper. 

MR. DAVIS: You can't remember Seeing that paper. 

Q. Now your first examination of Mr. Latta was on August 23d. 
Was that in the hospital or in your office at 1835 Eye Street? A. It was 
in the hospital. 

Q. Inthe hospital? A. Yes, sir. 

Q. Well other than a manual examination and the taking of a his- 
tory, did you make any laboratory examination of Mr. Latta on the first 
visit of August 23d? A. Yes, Sir. 

Q. I thought you said that examination was made in your office? 
Do you mean in your office in the hospital? A. I don't believe I am quite 
along with you. Would you go back over that again, sir? 
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Q. AsI understand your direct testimony you first saw Mr. Latta 
professionally on August 23d, 1957, in your office? A. Yes. 

Q. Now were you referring to your office at 1835 Eye Street, or 
your office in the George Washington University Hospital? A. 1835 Eye 

Street. | 

Q. 1835 Eye Street. Now on the occasion of that first visit, what 
kind of an examination did you give Mr. Latta? A. Besides taking the 
history, I took his blood pressure which was 155/90. I examined his 
abdomen. I examined his neck. I examined his mouth. I examined his 
breasts. I examined his exterior and anterior. I examined his anus, 
and his prostrate glands, and his urine; and his reflexes. | I guess that 
is it. That is the initial survey. | 

Q. I take it that was all a manual examination? A. Manual, yes. 

Q. At that time you found he had a form of incontinence, did you 
not, doctor? A. Historically. He didn't have any at the time I saw him. 

Q. Will you give us the medical definition of incontinence, doctor? 
A. Incontinence is the inability to control the flow of urine, and that is 
graded according to the degree of incontinence. | 

Q. It simply means leakage of the urine from the bladder, does 
it not? A. Yes. | 

Q. Now you say when you took this cystoscopic examination on the 
27th, you found he had no retention problems? A. Yes. | 

Q. Retaining urine? A. Yes. | 

Q. If he had a question or condition of incontinence, that is of 
leakage of urine, he naturally would have had no retention problems, 
would he doctor? A. I just say there was a difference in degrees of in- 
continence. This in my classification was a matter of stress of incon- 
tinence, where a patient has good control of his urine except under 
circumstances of stress. | 

Q. This cystoScopic examination which you made on August 27th 
was over a year and almost two months from the time he had this trans- 
urethral resection, was it not? A. Yes. | 


Q. Did you use the expression that he had to learn to accommodate 
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himself to the new geography? Didn't you use the word geography? 


A. Yes, I did. 
Q. You did use the word geography? A. Yes. 
Q. Is that the normal length of time to become accommodated to 


a new geography, some fourteen or fifteen months after a transurethral 


resection? A. In my experience there is no known time under circum- 

stances like this. I have had patients to go two or three years 
before they were eventually able to get complete control of the urine, 
providing other factors weren't taking part in the recovery. 

Q. Barring any complications such as existed in this case, as 
osteitis pubis, what is the average length of time for a patient who under - 
goes a transurethral resection, to accommodate himself to the new 
geography, meaning the new conditions in the urethra? 

MR. BARSE: I object, Your Honor, please. This is repetitious. 
This has been answered once. 

THE COURT: I will permit the witness to answer. Answer the 
question, doctor. What is the average time? 

THE WITNESS: I would say there is no average time. 

Q. There is no average time? A. No. 

Q. After you did this cystoscopic examination of Mr. Latta, I 
believe you said you explained to him by the use of pictures, what his 
condition was? A. I drew sketches. 

Q. Did you tell him with respect to the type surgery he had, that 
it was comparable to a purse string with a draw string, meaning the 
two sphincter muscles were the draw string, they would not accommodate 
the urethra because it had formed a collar around the urethra? A. No, 

sir, I did not Say that, because that is a description that I have 
never used. 

Q. You have never used the word draw string in your descrip- 

_tionsto patients? A. Not in this respect. 
Q. You didn't use that word in connection with Mr. Latta? 
THE COURT: The witness has said he didn't Mr. Davis. 


Q. I believe you said on the cystoscopic examination that you 
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made, you found that the lateral lobes were enlarged? A. Yes. 

Q. Would that be consistent finding doctor with a transurethral 
resection just fourteen months prior? A. That would depend largely 
upon the requirements to accomplish the emptying of the bladder. 

Q. Directing your attention to this rough diagram on the board, 
I speak of the lateral lobes. Do you understand this diagram, doctor? 
A YRS: | 

Q. This represents the bladder. These two circular things with 


the cross marks in them, representing the two lateral lobes. And this -- 
A. Yes. 


Q. And this representing what is known as the median lobe? A. 


Yes. 
Q. Did you find these two lobes enlarged on August 27, 1957, did 
you not? Would that indicate anything to you, doctor, as to whether or 
not a complete resection had been done on June 13, 1956? A. Acom- 
plete resection would require considerable more than this patient had. 
Apparently it was the judgment to limit this procedure to the middle 

lobe which was causing the obstruction and which on removal, secured 
for the patient the desired physiological and functional result. 

Q. A short time ago in describing one of the results of a prosta- 
tectomy, I believe you said that if a total prostatectomy was done, it 
would be possible and did quite often result in sterilization, did you not, 
doctor? A. Infertility. | 

Q. Now what do you mean by a total prostatectomy? A. Well, a 
total prostatectomy would include removing the neck of the bladder, along 
with the prostrate gland, and the seminal vesicles in one block. 

Actually my description of total prostatectomy was not directed to 
this case as such. What I meant when I said total prostatectomy, I meant 
to take all of these abnormal out, these obstruction portions. The de- 
Scription of and the use of the word total is merely a technical thing 
between doctors. 

Q. Doctor Reuter, you know from your review of this case that 
Doctor Sabin on June 13, 1956, did not do a total prostatectomy, but 
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simply removed an obstruction from this man's urethra and from 


the prostrate gland? Do you know that? A. That is obvious from the 


record. 

Q. You also knew did you not, doctor, that Doctor Sabin did not 
take out the neck of the bladder in this case, didn't you? A. Would you 
repeat that please? 

Q. You also knew from your review from the medical records in 
this case that Doctor Sabin did not take out the neck of the bladder in 
this patient's case? A. Yes. 

Q. You also knew he did not take out the spermatic ducts inthe 
case of Mr. Latta? 

THE COURT: I think this is getting beyond the scope of this in- 
quiry, Mr. Davis. 

Q. Doctor Reuter, in your practice of urology do you do pro- 
statectomies? A. Yes. 

Q. Do you do principally transurethral resections or the supra- 
pubic type? 

MR. BARSE: I object to what Doctor Reuter does. That has no 
bearing on the issues here. 

THE COURT: Your objection is sustained. 

Will you come to the bench? 

AT THE BENCH IN A LOW MONOTONE: 

THE COURT: The Court in ruling on the motion for a directed 
verdict, ruled out all allegations for negligence and abandonment, leav- 
ing in the case only questions of informed consent and warranty. 

On your direct examination of this witness you went considerably 
beyond what the Court has left inthe case. This requires of the Court 
to permit Mr. Davis corresponding latitude in cross examination. I 
want to point out the issues reserved for the jury now and inform you 
that consent and warranty is all that is before the jury. 

MR. DAVIS: I would not have gone into this if it had not been 
opened up. 

THE COURT: I understand. 
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END OF BENCH. OPEN COURT: 
BY MR. DAVIS: 


Q. Doctor I will try to be brief on this particular phase of this 


examination. In your transurethral resections that you perform, what 
is your average length of time, with the consummation of such a pro- 
cedure? | 

MR. BARSE: Your Honor please, I object to the question as fram- 
ed. I think the average time in that is not apropos. | 

THE COURT: I will sustain the objection to the question. 

Q. Doctor Reuter, I will direct that question to youl in this form: 
Where in a case of a transurethral resection, directed primarily to the 
median lobe of the prostrate gland, what would be the average length of 
time of such a procedure? | 

THE COURT: Do you mean the time for surgery, Mr. Davis? 

MR. DAVIS: Surgery, yes, Your Honor. 

THE COURT: I will sustain Mr. Barse’ standing but unvoiced 
objection to this question. I do not think this matter is before this jury 
now Mr. Davis. | 

Q. Doctor, in the performance of what you have called as a vas 
ligation, that is the same as a bilateral vasectomy, is it not? A. Yes. 

Q. And you Say that is done to avoid complications of infections? 
A. Yes. | 

Q. AndI think you mentioned particular the infection known as 
epididmyitis? A. Epididymitis. | 

Q. In your practice have you known epididymitis to. ‘set in regard- 
less of the fact that you had done a bilateral vasectomy? | 

MR. BARSE: I object. 


THE COURT: The objection is overruled. Answer the question, 


| 


doctor. 
THE WITNESS: No. 
Q. You have never known it? A. No. 
Q. Now with reference to this use, which you say is standard, of 


the 28 French resectoscope, which you Say is customarily used, that is 


i 
i 
1 
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used because of its flexibility and its ability to extract large amounts of 
tissue? A. Yes. 

Q. At one point, I think you referred to? A. Yes, and for the 
better control of hemorrhage. 

@. You wouldn't use that then for the extraction of small amounts 
of tissue, would you, doctor? A. Oh, yes. 

Q. What is the purpose then of taking a larger bite of the pro- 
strate tissue? A. Sir, when I do surgery, whether it is open or closed 
surgery, we want a maximum of vision so that in any event anything that 
is not going properly, during the procedure, we have a greater flexi- 
bility of movement. We can get at things better and whenever we -- 
when I say we -- I am speaking of myself. 

Whenever I would operate on anyone, whether it is open surgery, 
opening the abdomen and whether or not I do my surgery through a 

little tube, I want the largest possible tube with the maximum 
vision that I can get, so that if anything should occur, I am in a posi- 
tion where I can take care of it. 

I am looking through a very small instrument with a minimal vision 
I may run into all sorts of difficulty and never get out of it. 

Q. Well isn't the purpose of taking larger bites of prostatic tissue 
to shorten the time of operative procedure? A. Basically. 

Q. Do all male urethras accommodate a 28 French resectoscope? 

THE COURT: This issue is not in this case, Mr. Davis. 

Q. Directing your attention to June 1956, do you know that resecto- 
scopes of smaller type were available at that time? 

MR. BARSE: I object. 

THE COURT: The objection is overruled. You asked the witness 
questions on this point on direct examination. Answer the question, 
doctor. 


A. We have always used a 28 resectoscope. 


Q. My question was, did you know that in June of 1956, resecto- 
scopes and even sounds of smaller calibration were on the market and 
were available? 


MR. BARSE: I object to the question including sounds and re- 
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sectoscopes in the same question. 

485 MR. DAVIS: We will limit it to resectoscopes. 
A. I presume they were. The manufacturer may have had them. I 
can't answer that question precisely. 

Q. I want to show you this book, Doctor Reuter, and ask you if 
you have ever seen that before? A. Yes, sir. | 

Q. What is that? A. That is the American Resectoscope’ s 
maker catalogue. 

Q. Will you turn to the publication page and state ta the Court 
and jury the date of publication of that book? 

THE COURT: This is inthe record. You have asked questions 
about it before. What is your question of the witness? 


Q. You were familiar that these instruments were available in 


1957, were you not, doctor? A. Yes. 
Q. According to this? A. Yes. 
* * * * 
REDIRECT EXAMINATION 
BY MR. BARSE: 
Q. Doctor Reuter, when did I talk to you about this case? A. I 
think it was Wednesday of last week. 
486 Q. Wasn't it Friday morning, doctor? A. Friday morning, that 
is right. 


MR. DAVIS: Just a minute, Your Honor, please. He is impeach- 


ing his own witness. 

MR. BARSE: I am trying to refresh his recollection. 

THE WITNESS: I wasn't available on Wednesday. That is howl 
know it wasn't Monday. I wasn't available Wednesdays. The only other 
date -- it must have been Friday because I am not in my office on Tues- 
day, Thursday, or Mondays. | 


* * 
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Washington, D.C. 
Tuesday, 
November 20, 1962 


* * * 
HILBERT S. SABIN 
called as a witness in his own behalf, having previously been duly sworn, 
took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BARSE: 
* * x * * 

Q. If we assume, Doctor, that Mr. Latta did inquire as to the length 
of stay in the hospital, can you tell us whether you would have told him 
his hospitalization would be limited to three or five days ? 

MR. DAVIS: I object, if Your Honor please. 

THE COURT: I think this is speculative in its form, Mr. Barse. 

MR. BARSE: I will reframe the question, Your Honor. 

* * * * * 
BY MR. BARSE: 

Q@. If we assume, Doctor, that Mr. Latta did make that inquiry, 
can you tell us whether you did tell him that the hospitalization would 
be only three to five days ? 

* * * * * 

THE WITNESS: I would have not made such a statement. 

BY MR. BARSE: 

Q. Why not? A. Because never in my experience in doing a great 
many of these operations have I had a patient leaving the hospital sooner 
than five days following the operation. 

Q. Is there,'in your experience, an average hospitalization for 

these procedures? A. The average, in my personal experience, 
is from five to seven days. 

Q. Do you also recall, Doctor, in answer to one of Mr. Davis' 


questions the other day, denying that you advised Mr. Latta that the 


201 


results of this operation would be an end to his waterworks problems ? 
A. Yes, sir, I did. | 

MR, DAVIS: This is repetitious, Your Honor. He went over that 
the other day. 

MR. BARSE: This is, of course, preliminary. 

THE COURT: Very well. 

BY MR. BARSE: | 

Q. Did you have any discussion with Mr. Latta concerning the 
results or possible results of this operation? A. Yes,I did. 

Q. What was that conversation? A. I told Mr. Latta that from 
my experience of having done many hundreds of these procedures with 
almost uniformly satisfactory results, that I felt the result in his case 


would likewise be satisfactory. 


Q. Did you promise or guarantee Mr. Latta that the results would 


be satisfactory to him? A. No, I did not. 
Q. What fee did you charge Mr. Latta for your medical care and 
attention ? | 
THE COURT: This is repetitious. 
MR. BARSE: This also is a preliminary question, Your Honor. 
THE COURT: Then ask your next question. | 
BY MR. BARSE: | 
Q. In 1956, what was the usual and regular fee you charged for 
performing the type of procedure and care which you rendered to Mr. 
Latta? A. Three hundred dollars. | 
MR. BARSE: I have no further questions. | 
CROSS EXAMINATION 
BY MR. DAVIS: | 
Q. Dr. Sabin, you had this discussion about this proposed surgery 
on June 5th, 1956, did you not? A. I don't have my records at hand. 
* * * * ow 
Q. I show you what is identified as Plaintiff's Exhibit No. 6 for 
identification and I direct your attention to the entry, "10:30, Mr. 
Latta." Does that refresh your memory that this was the day you had 
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this conversation, whatever it may have been, about your proposed 
surgery? A. (Perusing exhibit) I believe that was the date of the 


discussion, yes. 

Q. Now, on that date of June the 5th, 1956, you made an examination 

of Mr. Latta, did you not? A. To the best of my recollection, I did. 
* * * * * 

Q. Do you recall how much time you spent talking to Mr. Latta, 
explaining the procedure you contemplated? A. I was with Mr. Latta 
for a half hour at that time; a minimum of a half hour. 

Q. Do you mean to imply to the jury from that statement that 
you spent a whole half hour with him explaining the procedure of this 
operation? A. I said I was with Mr. Latta at that time, including exam- 
ination and discussion. 

Q. How long did it take to do the catheterization and the test as 
to urinary retention that morning? A. That is a very brief procedure, 

taking possibly five minutes. 

Q. How long did you take to make the manual examination of the 
prostate gland that morning? A. Not more than one or two minutes. 

* * * * * 

Q. That would bring it down, then, to about 22 minutes that you 
discussed the proceeding with him; is that correct? A. That is correct. 

Q. According to your book, your next appointment was for 11:00 
A.M. You had another patient out in the waiting room, did you not? 

A. I presume there was; I don't recall. 

Q. Doctor, on this point about which Mr. Barse has just interro- 
gated you, you recall your deposition being taken on October 26th, 1959, 
do you not, in Mr. Caruthers' office? A. Yes, sir. 

Q. Do you recall being asked this question, page 21: 

"Question: Can you recall anything, Doctor, that Mr. Latta 
said to you concerning this operation? 

"Answer: I can't recall his words at all." 
THE COURT: Is this a question to the witness ? 
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MR. DAVIS: I am asking him if he recalls giving that answer to 
that question. | 

MR. BARSE: I object to the reference. I don't think i is proper 
impeachment at all. 

THE COURT: The objection is overruled. 

Answer the question, Doctor. 

THE WITNESS: I don't recall specific words now. 

BY MR. DAVIS: 

Q. Do you recall being asked that question three years ago and 
giving that answer as I read it to you? A. What was the question again, 
sir? | 
Q. "Question: Can you recall anything, Doctor, that Mr. Latta said 
to you concerning this operation? 

"Answer: I can't recall his words at all." 
A. I did not recall his specific words. 

THE COURT: Do you recall giving that answer on that date ? 

THE WITNESS: If it says so in the deposition, I presume I gave 
the answer. 
BY MR. DAVIS: | 

Q. On page 23, do you recall being asked this question at that time 
by Mr. Caruthers: 


"Question: Then I assume it would be correct, would it not, 
to say that he could have inquired about these things and you do not 
recollect them at this time? 

"Answer: That is correct." | 
THE COURT: What is your question to the witness ? | 


BY MR, DAVIS: | 
Q. Do you recall being asked that question and making that answer 


on October 26, 1959 when you were under oath? A. I presume if itis in 


the deposition, that was my answer. 
Q. Do you recall being asked this question, at the bottom of page 23: 
"Question: Do you recall whether or not Mr. Latta inquired 
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of you as to what the result of your operation upon him would be?" 
You answered: "I assume all patients contemplating this 


operation -- 


"Mr. Barse: (Interposing) Just a minute, Doctor. The 


question was whether or not you recall Mr. Latta inquiring. 
"The Witness: No. I do not recall Mr. Latta asking such 

a question." 

Do you recall being asked those questions and making those 

replies? A. I can only assume that if it is in the deposition that that 

was what I said. 

* * 

JAMES B. LATTA 
recalled as a witness in his own behalf, having been previously sworn, 
took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Mr. Latta, you heard the testimony of Dr. Reuter yesterday 
afternoon, did you not? A. Yes, sir. 

Q. You heard him testify that as a result of this cystoscopy on 
August 27, 1957, he made certain suggestions to you. Will you state 
to the Court and jury what those suggestions were? 

MR. BARSE: I object unless it is directed specifically to what Dr. 
Reuter testified. Mr. Latta has already testified that Dr. Reuter advised 
him to do certain things. This is repetitious. 

THE COURT: I think the question is a proper one. Again it is 
addressed to credibility. 

Answer the question. 

THE WITNESS: He described what he saw when he did the cysto- 
scopic examination. 

THE COURT: No. Just answer the question. 

Restate your question, Mr. Davis. 
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BY MR. DAVIS: 

Q. What suggestions did Dr. Reuter make to you after giving you 
this cystoscopy on August 27th, 1957? A. That I would need a further 

operation in the hopes that the incontinence could be corrected. 

Q. Now, in describing what he had seen in the cystoscopy, will 
you state to the Court and jury what particular expression he used? 
A. He said that when he looked in there, he saw a piece of tissue stick- 
ing out like that (indicating) into the urethra and that the urethra acted 
like a draw-string and that tissue kept the draw-string, the sphincter, 
from closing down properly and that resulted in the incontinence and 
that would have to be removed. | 

Q. He specifically used then the word "draw- string” and likened 
it toa draw-string around a purse? A. Yes. 


* * * 
| 
| 
THE COURT: Ladies and Gentlemen of the jury, this is the point 
in the trial of the case in which the Court is required to instruct the 


CHARGE TO THE JURY 


jurors as to the law that will govern them in reaching their verdict in 


the case and it is, of course, the responsibility of the jurors to accept 
| 


the law as it is outlined to them by the Court. | 

Shortly you will be called upon to retire to the jury ‘room to delib- 
erate and to discuss the facts in the case with each other and to render 
a verdict in the case. This is a serious responsibility which confronts 
you. The seriousness of your responsibility being indicated, I think, 
by the meaning of the word verdict. The English word verdict is deriv- 
ed from two Latin words: The first syllable "Ver" comes from the 
Latin word "Veritas" meaning truth. The second syllable "dict" is the 
root of the Latin word "dictum" meaning to speak. So that literally, 
when you return to the courtroom, you are required to speak the truth 
as to the rights and obligations of the parties who are before you as 


litigants. 
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As jurors you are the judges of the facts. I have explained to 
jurors from time to'time that the use of the jury is unique in the law 
systems of the world because it is found only in the Anglo-American 


countries. 
We are visited at the handsome Court House throughout the year 


by various Judges and lawyers from all over the world. Those who come 


from African, Asiatic and European and South American countries cannot 
understand what a jury does. We explain to them in our best English or 
broken Spanish or whatever other tongue is available to us for exchange 
of ideas, that in our'courtrooms we have actually two judges or two sets 
of judges: The man or the men who sit on the bench in black robes are 
the Judges of the law. They must pass upon all questions that relate to 
the technical aspects of the law. The jurors are the judges of the facts 
and at the trial of a'case, the Court instructs the jurors as to the law. 
The jurors must determine what the facts are in the case and apply to 
those facts the law as it is outlined to the jurors by the Court. 

The cleavage then between the function of the Judge and the function 
of the jury is a very positive one. The Judge tries not to inject his views 
as a person into the thinking of the jurors on questions of fact. You are 
the sole, the exclusive judges of the facts. 

It is a rule of the Federal Courts -- and, of course, this isa 
Federal Court -- that a Judge of a Federal Court may, in charging a 

jury, inform the jury of the Judge's views on questions of fact. I 
have the right, as I sit here and instruct you as to the law, to tell you 
what facts I think have or have not been established by the evidence. I 
have the right to tell you which witnesses I believe and which witnesses, 
if any, I do not believe. I have the right to comment upon the testimony 
and the evidence in the case, subject only to the one magic qualification 
that when I do so, I must say to you, "Of course, you must not be influenced 
by my views on these subjects." 

As I have repeatedly told jurors, I never could understand why a 
Judge would sit in a courtroom and tell jurors his views of the case if he 


didn't expect his views to have some influence on the jury and I think 
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that the little formula "Of course, you must not be influenced by what I 
say,"’ adds an air of hypocrisy to that type of proceeding. | 

As as result, in this courtroom, the Judge never comments upon 
the evidence or questions of fact by way of expressing his own views 
about them. I follow this policy because I believe that as long as people 
are entitled to a jury trial, they are entitled to a verdict of the jury un- 
influenced on the questions of fact by any views that the Court might 
have about the facts. I make this rather longwinded -xpogition of the 
Court's rights in this type of matter to emphasize the fact that if in the 


course of this charge to you I have any occasion to refer to any of the 


evidence, my recollection of the evidence must not be considered 


by you as binding upon you. | 
Similarly, in the closing arguments made by Mr. Davis and Mr. 
Barse, their references, their recollection of the evidence, are not 
binding upon you as jurors because it is your recollection of the evidence, 
your recollection alone, which must guide you in reaching your verdict 
in the case. 
I caution you to r:member also that the closing ee cinente of the 
attorneys are not evidence in the case. These closing arguments by 
these vigorous and experienced advocates are admittedly efforts on their 


part to portray the evidence to you in the light that is most favorable to 
the client that they represent. Remember, then, that the closing arguments 
of the attorneys do not constitute evidence in the case. | 
It is your function, your responsibility in this case to resolve the 
conflicts in evidence, to arrive at your determination of what constitute 
the facts in the case and then to apply to those facts the law as itis out- 
lined to you by the Court. ! 
In this regard, you must weigh the evidence which has been presented 
here in open court without favor, without prejudice, without bias or without 
sympathy towards one side or the other. | 
In addition to being the sole judges of the facts, you are the sole 
judges of the credibility of the witnesses. This means that you have both 
the right and the responsibility to determine which of the witnesses you 
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are go 1g to believe and to what extent you are going to believe each of 


those witnesses. 

In determining how much credibility you will give to the testimony 
of each witness on the witness stand, you have the rig -t to consider his or 
her demeanor, the witness' manner of testifying, whether the witness 
impresses you aS having an accurate memory and recollection of the facts 
about which the witness is testifying, also whether the witness displays 
any favor or prejudice towards one side or the other in the case and, 
most important, whether the witness has any interest in the outcome of 
the case. 

In addition, you have the right to draw upon the past experiences 
of your iife and to apply to the testimony of each witness any standard, 
any test that you have heretofore found reliable in determining whether 
a person is or is not telling you the whole truth. I think each of us, 
in our daily contact with gasoline station attendants, Safeway clerks, 
and so on, develop certain techniques by which we evaluate the credibility 

that we can repose in particular people. All of us have little 
tests that we utilize in our day-to-day contact with other humans which 
we have found reliable in determining whether those people are telling 
us the whole truth. Each of you has the right to apply your own standar’s 
to the conduct of the witnesses as you have observed it in the courtroom 
and to determine how much credence or credibility you will give to the 
testimony of each witness. 

If you believe that any witness wilfully testified falsely as to 
any material fact concerning which that witness could not possibly be 
mistaken, you are then at liberty, if you deem it desirable to do s», to 
disregard the 2=ntire testimony of that witness or any part of the testimony 
of that witness. 

There is one further fact with reference to the credibility of witnesses 
that I must bring to your attention and that fact relates to the degree of 
credibility which you will give to the so-called expert witnesses. The 
Court has recognized in this trial several doctors as being men educated 


in a field in which the average layman has very limited knowledge or 
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| 
training or experience and when the Court recognized those witnesses 


as experts, they were then permitted, under the rules of evidence, to 

express opinions about questions of fact. Iti. a basic rule of evidence 
that a witness may not express opinions from the witness stand. 

An exception is recognized, however, in the case of any person recognized 

as an expert by the Court. 


Consequently, I repeat, these doctors have expressed opinions to 


you on questions of fact. The rule is, however, that the jury is not bound 
to accept the opinions, the testimony of an expert witness. The reason, 
I think, is obvious because if you jurors were bound to accept the testi- 
mony of these expert witnesses, the expert witnesses, by their testimony, 
would become the finders of the facts, because their opinions, being 
binding upon you, would require you to find facts in accord with their 
testimony. | 
You should not arbitrarily disregard the testimony of any expert 


witness. You should consider his background, his training, his experience, 


his qualifications, his opportunity to acquire knowledge in a highly specialized 
field. You should consider the witness’ credibility in the light of all of 
these and other factors and with reference to the expert witnesses, you 
should give to their testimony such weight, such credibility as you believe 
it is fairly entitled to receive. | 

I think it is important also to emphasize the fact that you should not 
be influenced by the number of witnesses who have testified for one side or 

the other. To say this a little differently, you should not count the 
witnesses on each side and award your verdict tothe side that can produce 
the largest number of witnesses. Obviously, if this procedure were per- 
mitted in the courtroom, we would find in each courtroom a perpetual 
case because each side would line up an array of witheasde that would 
never end and the case would go on forever. You, then, weigh the testi- 
mony of the witnesses; do not count the number of witnesses on each side. 

You are further instructed that the testimony of one witness, entitled 
to full credit, is sufficient for the proof of any fact and may justify a 
verdict even if a number of witnesses have testified to the contrary if, 
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upon the whole case and considering the credibility of the witnesses as 
I have outlined that term to you, you should find that the probability of 
truth favors the testimony of that one witness. 

You should not consider as evidence anything which the Court has 


rejected. From time to time in the course of this trial, the Court has 


sustained objections to questions or has sustained objections to the 

admissibility of documentary or other physical evidence. You should 

not speculate as to what the answer to any question might have been or 

what the import of Some document might have been if it had been admitted 
in evidence. When the Court sustains an objection to evidence or 

a question, this causes this matter to pass entirely out of the case. 

In that regard, I think it is wise to caution jurors that the question 
cf the attorney is not the significant fact in weighing evidence. The 
answer of the witness is the important thing in evaluating testimony. I 
sometimes marvel at the profound questions which are created by counsel 
on 2 particular subject. The Court, after many years of experience, still 
marvels at some of the questions that are asked by an attorney but if 
the witness answers no, the question ceases to have very much significance. 

It is your duty, your sole responsibility, to resolve the conflicts 
of evidence in this case. The burden of proof is upon the plaintiff to 
sustain his aspect of the case by what we call a fair preponderance of 
the evidence. 

As one of the attorneys, in his closing argument, pointed out this 
morning, this burden of proof in a civil case differs from that in a criminal 
case. If you have participated in the trial of any criminal case, you know 
that the Court charges you that the burden is upon the Government to 
prove the defendant guilty beyond a reasonable doubt. The Court then 
defines reasonable doubt and you are impressed with the fact that the 
Government has a heavy burden of proof. Ina civil case, the burden upon 

the plaintiff is to prove his aspect of the case by what we calla 
fair preponderence of the evidence. 

What does this mean? The term "preponderance of the evidence" 
means such evidence as when weighed with that opposed to it has the 
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more convincing force. 
A party has succeeded in carrying the burden on an issue of fact 

if the evidence favoring his side of the question is more convincing than 

that tending to support the contrary side and if it causes you, the jurors, 

to believe that on that issue the probability of truth favors that party. 
When we Started the trial of this case last week, it was represented 

to you in the opening argument that the plaintiff was proceeding on grounds 

of negligence and various other grounds. The Court, in your absence 

from the courtroom at the termination of the plaintiff's evidence, ruled é 

that the evidence did not support the charges of negligence or abandonment 

in this case insofar as this defendant was concerned. 
I want just briefly to explain the reason for the Court's ruling in 

that regard because I think it will help you understand a little better 

what is left in the case. The general principle of law governing the liability 


of physicians and surgeons for negligence is well settled. A physician or 


surgeon is obligated to exercise the degree of care and skill that is 
ordinarily employed by members of the profession in the same line of 
practice in his own or similar locality. Failure to use such care or skill 
constitutes negligence on the part of a doctor, a dentist, or a surgeon. 

On the other hand, a doctor is not the insurer of health or a guarantor 

of results. He undertakes only to abide by the prevailing standards and 

to utilize the skill possessed generally by others practicing in his field 
and to accord the care that they would ordinarily extend in similar 
circumstances. A doctor must have latitude for the exercise of reasonable 
judgment and is not liable for a mere error in his decisions. A patient 
who claims to have been injured by his negligence has the burden of 
proving by a preponderance of the evidence that the defendant departed 
from the applicable standards or was unskilled or negligent. 

The Court, therefore, ruled as a matter of law at the end of this 
case that this plaintiff had failed to prove by the evidence that this 
present defendant had not used the same skill, the same practice, the 
same procedure that is ordinarily utilized or exercised by other men in 


the same field of specialty in this locality. 
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That, then, leaves in the case two issues: The question of whether 
there was a warranty existing between this plaintiff and this defendant, 

and, secondly, whether the doctor performed an unauthorized 
operation. 

What is a warranty? First, for a simple non-technical definition: 
A warranty is simply a promise that a proposition of fact is true. More 
specifically, a warranty is an undertaking or a stipulation in writing or 
orally that a certain fact in relation to the subject of a contract is or 
shali be as it is stated or promised to be. A warranty is a collateral 


engagement or undertaking express or implied that a certain fact re- 


garding the subject of the contract is or shall be as it is expressly 


declared or promised to be. 

Breach of such an engagement does not avoid the contract but 
renders the warrantor liable for damages. It has been held in medical 
cases that there is no implied warranty between doctor and patient, and, 
consequently, the warranty must be an express warranty. What that means 
will be developed in the course of the next few minutes. 

In the absence of a special contract, a physician does not guarantee 
or warrant successful results of medical or surgical treatment or that 
the treatment is safe or that a cure will be effected. 

The plaintiff contends in this case that the defendant entered into 
an express contract with the plaintiff under the terms of which the 
defendant increased his responsibility by guaranteeing the results of 

this operation to be performed. 

In order that such special contract may be valid or to make it 
enforcible at law, the following elements must be present: First, it 
must be Supported by a legal consideration separate and distinct from 
and in addition to the consideration regularly charged for the medical 
services. Second, the language alleged to have been used by the defend- 
ant must have been more than a mere assurance, that is, it must be 
something more than words or statements to allay the plaintiff's 
apprehension and anxiety. Next, there must be a meeting of the minds, 
that is, both the plaintiff and the defendant must understand and agree 
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that a relationship must be established that binds the physician to in- 


creased responsibility. | 

Next, the plaintiff must have accepted and solely ralied upon such 
words or statements as to the result of the treatment and the plaintiff 
must have relied upon these words or statements independently of any 
other advice or information which he had when he agreed to have the 
operation performed by the defendant. | 

Therefore, unless you find from a preponderance of all of the 
evidence that all five of these elements were present, you must find that 
the warranty upon which the plaintiff relies did not exist and your verdict 

would be, upon this point, for the defendant. ! 

The Court instructs the jury that a surgeon and physician and his 
patient generally are free like other people to contract on any matter of 
their choosing not prohibited by law and thereby create obligations in 
addition to those inherent in the surgeon-patient relationship. Most surgeon- 
patient express contracts now-a-days pertain to the commercial aspects 
of this relationship such as agreements to perform an operation for a 
specified amount or to provide services to a designated period and 
amount and do not concern the details of medical or surgical treatment 
or guaranteed results. It is usually an unwise physician or surgeon who 
expressly contracts to produce or avoid a certain result in his treatnent 
of a patient, but if he does so, he has the primary or law-im posed duty 
to use ordinary care plus the contractual duty to produce the agreed 
upon results. | 

Therefore, if you find from a fair preponderance of the evidence 
in this case that the defendant surgeon did in fact warrant that he would 
do a transurethral resection of the plaintiff's prostate gland and that in 
doing so that such procedure was a comparatively simple operation, that 
the plaintiff would be hospitalized for no more than three to five days and 
that the plaintiff would be as good as new, and that his waterworks problem 

would be at an end, then he would be legally liable for the breach of 
this express warranty, if the results obtained were not within the warranty. 

The Court instructs the jury that if a doctor or surgeon makes a 


Specific and precise contract to effect a cure or to accomplish a certain 
zesult, he is liable for breach of contract even though he uses the highest 
professional skill. 

The othe.» aspect of this case which is before you for consideration 
relates to the matter of whether the defendant performed an unauthorized 
operation upon this plaintiff. 

You are instructed that a physician, in conveying information to 
a patient so as to allow that patient to form an intelligent consent to the 
proposed treatment, must make those disclosurc: 3 to the patient which 
a reasonable medical practitioner would make under the same or similar 
circumstances. How the physician may best discharge this obligation 
invoives primarily a question of medical judgment and it is for this 
reascn that a ph:ician must make those disclosures which a reason- 
able medical practitioner would make. 

The Court further instructs you that a surgeon violates his duty 
to his patient and subjects himself to liability if he withholds any facts 
which are necessary to form the basis of an inte: igent consent by the 

patient to the proposed treatment or surgery. 

Likewise, the surgeon or physician may net minimize the known 
dangers of a procedure or operation in order to induce his patient's 
consent. 

At t-e same time, the surgeon or physician must place the welfare 
of his patient above all else and this very fact places him in a position 
in which he must choose between two alternative courses of action: 

One is to explain to the patient every risk attendant upon any surgical 
procedure or operation, no matter how remote. This may well result 

in alarming a patient who is already unduly apprehensive and who may, 
as a result, refuse to undertake surgery in which there is, in fact, 
minimal risk. It may also result in actually increasing the risk by 

re: son of the physiological results of the apprehension itself. The other 
is to recognize that each patient presents a separate problem, that the 
pati -1t's mental and emotional condition is important and in certain 


cases may be crucial and that in discussing the element of risk, a certain 
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amount of discretion must be employed consistent with the full disclosure 


of the facts necessary to the informed consent. | 


Your problems in this case are complicated, the Court realize . 
by a substantial amount of evidence in the case that is of no value to you 
because the Court has ruled out the question of negligence in this 
proceeding. Similarly, there arrived a point in the trial of this case 
when evidence was introduced indicating that this patient, on December 
11th, 1957, had a second operation at St. Vincent's Hospital in Erie, 
Pennsylvania. The Court ruled at the bench, or when you were out of 
the room, that there was no evidence offered by the plaintiff or in the 
record at that point which showed that the second operation, that is, 
the Erie, Pennsylvania operation, was caused by anything that this defendant, 
Dr. Sabin, did or did not do. Consequently, the Court ruled that after this 
second operation, any urological complaints that this plaintiff had after 
that second operation, could not be charged to the responsibility of this 
defendant. | 
This means, then, that other than the occurrence of any damage 
from the bilateral vasectomy, the measure of damages for the breach of 
warranty fundamentally would cover only that period from’ June 13, 1956, 
when this defendant performed his operation upon the plaintiff, to December 
11, 1957, when another doctor performed another operation. 
Remembering, then, these dates, I point out to you that if you find 


upon the whole evidence that your verdict is in favor of this plaintiff, then 


it is your duty to award to him such Sum as will fairly, reasonably and 
adequately compensate im for the damage suffered by him from the 

defendant's breach of warranty, if you find sucha breach of warranty, 
or from the performance of an una.thorized operation, if you find that the 
facts justify this conclusion. | 

In determining the amount of the award you will mate to the plaintiff. 
if you find for the plaintiff, you will consider the elements of damage which 
I will now enumerate to you: | 

First, the reasonable value, not exceeding the cost to the plaintiff, 
of the examinations, tests, attention and care by physicians and surgeons 
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reasonably required and actually given in the treatment of the plaintiff; 
the reasonable value of any treatment by physiotherapists actually rendered 
and required for his treatment. 

Next, the reasonable value, not exceeding the cost » the plaintiff, 
of hospital accommodations and care, x-rays, cystoscopic examinations, 
and allied expenses incidental thereto. 

In addition, you will consider the reasonable value of the time lost 
by the plaintiff from his employment when he was ::nable to pursue his 
usual oc: upation as a civil engineer with the National Institutes of Health. 


In determining this amount, you should consider this evidence of plaintiff's 


earning capacity, his actual earnings and the manner in which he ordinarily 


occupied his time before the injury and find what he was reasonably 
certain to have earned from the time lost had he not been so disabled. 

In addition to the above elements of special damages, you will 
award him also such sum as will reasonably compensate him for the pain, 
discomfort, and mental anguish suffered by him which, under the evidence, 
was shown to have been suffered as a result of the defendant's conduct. 

The bilateral vasectomy is claimed by the plaintiff to be a permanent 
injury and if you find for the plaintiff upon this aspect of the case, you 
will award to him such a sum as would be in your judgment adequate to 
compensate for this permanent injury remaining with him for the rest of 
his lifetime. 

in considering the damages in this case, you have also the right to 
consider the denial to the plaintiff of his rights to a normal life; the effect 
that this situation had upon his activities, marital and social, to December 
1957, and as to the bilateral vasectomy, of course, for the balance of his 
life. 

The burden of proof is upon plaintiff to establish the elements of 
his damage. If you find for the plaintiff, the amount of your award must 
be based upon evidence as to the plaintiff's injury and losses. You should 
not award the plaintiff speculative damage, that is, compensation for future 

detriment which, although possible, is remote, conjectural or 


speculative. 
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The amount of your verdict, if you find for the plaintiff, is left 
to your sound discretion but your award must be just and reasonable and 
must be based upon the evic ence introduced. | 

Your verdict in the case must be a unanimous one, which means 
that all 12 of you must concur in your verdict. | 

I have instructed you on the subject of the measure of damages in 
this case because it is my duty to instruct you as to all of the law that 
may become pertinent in your deliberations. I, of course, do not know 
whether you will need the instructions on damages. The fact that I have 
given them to you must not be considered as intimating any view of my own 
on the issue of liability or as to which party is entitled to your verdict. 

If in the course of these instructions any rule, direction or idea 
has been stated by me in varying ways, no emphasis thereon is intended 
by me and none must be inferred by you. For that reason, you are not 
to single out any certain sentence or any individual point lor instruction and 
ignore the others, but you are to consider all the instructions as a whole 
and to regard each in the light of all of the others. | 

It is said among the practitioners in this Court or in this Court 
House that this Court is run with a rather tight rein. In other words, 
the Court does not allow the attorneys to get into con: soversies with each 
other over questions. That is the reason for the Court constantly caution- 
ing the lawyers to address the Court. I found a long time ago that if we 
allowed them to address each other, it was only a question of time until 
we might have a three-round bout going on at counsel table, and, con-: 
sequently, the Court tries to insulate the lawyers from the feelings that 
naturally develop in the course of a trial. Because the Court is operated 
with a tight rein, the Court frequently holds the lawyers up short in some 
procedure, questioning or other activity in the courtroom and occasionally 
it unfortunately happens that the Court has to be a little more brusk with 
one attorney than another, and the jurors sometimes get the impression 
that the Court iSincl ned to look with disfavor or favor upon one or the 
other of the litigants in the case. | 

I am even told that some mathematically inclined jurors keepa 
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mental tabulation of the number of times the Court rules in favor of one 


attorney and the number of times that the Court rules in favor of the 
other, and that with this box score, they try to draw some conclusions 
as to how the Court feels about the case. 

I tell you this by way of background to point out that if the Court 
has said anything or done anything in the course of this trial which has 


suggested that the Court is incli1ed to favor the claims or the positions 


of either party, you must not permit yourselves to be influenced by any 
such suggestion. I have not expressed nor intended to express, nor have 
I intimated or intended to intimate any opinion of mine as to which wit- 
nesses are or are not worthy of credence, w: facts have or have not 
been established in evidence, or what inferences should be drawn from 
the evidence adduced. If any expression of mine has seemed to indicate 
an opinion relating to any of these matters, I instruct you to disregard 
it. 

It is your duty as juro’ 3 to consult with one another and to deliberate 
with a view to reaching an agreement if you can do .') without violence 
to your own indi idual judgment. To each of you I say you must decide 
this case for yourselves. You must in this, as in every other case in 
which you sit, justify your verdict to your own conscience for the rest 
of your life. So you must decide the case for yourself but you should do 
So only after discussing it with your fellow jurors and you should not 
hesitate to change an opinion when convinced that it is erroneous. 

In this regard, I want to point out that it is unwise immediately 
upon entering the jury room for a juror to announce in a loud, clear and 
firm voice that he or she will stand for only one verdict in the case be - 
cause if a juror takes this position at the beginning of the deli’:2rations, 
the juror's pride may cause him to have some hesitancy in changing his 
position even though after listening to the discussion he may decide he 
was a little bit premature in making the announcement that he did. 

You should not be influenced to vote in any way on any question 
submitted to you by the single fact that a majority of the jurors or any 
of them favor a particular decision or hold an opinion at variance with 
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your own. In other words, you should ot surrender your honest con- 


victions concerning the effect or w: ight of evidence for the mere purpose 
of returning a verdict or solely because of the opinion of other jurors. 
Will counsel approach the bench. | 
(AT THE BENCH:) | 
THE COURT: I will assume for the record that counsel at this 
time renew their request for all formal prayers submitted by them. I 
will assume further for the record that counsel renew the. objections 
to any prayers requested by the opposing counsel to which they have 
originally voiced objection. I will as:-ume for the purpose of the record 
that you, Mr. Barse, renew your motion for a directed verdict and 
your motion to strike. | 
MR. BARSE: Yes, sir. 
THE COURT: The Court will deny those motions. | 
MR. BARSE: All of them, Your Honor ? | 
THE COURT: I deny the motion to strike. I reserve der Rule 
50(b) the motion addressed to the issues of warranty and unauthorized 


‘ peration. 

Mr. Davis, do you request any further charge ? 

MR. DAVIS: No, Your Honor. | 

THE COURT: Do you have any objection, other than the objections 
we have preserved for the record, to the charge as given? 

MR. DAVIS: Only one, Your Honor, and I would like to note an 
objection to the Court's statement to the jury th:t there was no evidence 
that the second operation, meaning that of Dr. Hess, was necessary as 
a result of something the defendant did or failed todo. 

I would like to point out that the only reason there was no such 
evidence was because of the denial of Dr. Dorman's testimony, the ex- 
clusion of the Hess deposition and the exclusion of the Ze Vincent's 
Hospital records. | 

THE COURT: Your objection is a matter of record. 

Mr. Barse, do you request any further prayers? 

MR. BARSE: No, sir. 
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THE COURT: Do you have any objection to the charge as given? 

MR. BARSE: No, Sir. 

THE COURT: Very well. 

(IN OPEN COURT:) 

THE COURT: Upon reaching the jury room, you will select one 
of your members to serve as foreman. The foreman will preside at your 
deliberations and speak for you in advising the Court of your verdict. 

This is not the type of case in which it is the Court's practice to 
"lock up" the jury. Consequently, if you have not reached a verdict by 
approximately 5:00 o'clock this afternoon, the Court will bring you back 
into the courtroom, caution you not to discuss the facts in the case with 
anyone while you are away from the Court House and release you until 
tomorrow morning when you will return to the Court House to con inue 
your deliberations. 

The Court anticipated a lengthy trial in this case. I thought we 


might lose one or two of the original jurors. They have survived the 


rigors of our courtroom climate and the other hazards that go with the 
trial of a case. I will at this time excuse the two alternate jurors to 
take a seat in the courtroom. 

(The alternate jurors complied.) 

The Court has' admitted a number of documents and other items 
in evidence. You may have any of these items in the jury room that you 
desire. You have merely to request the Marshal in attendance at the 
Courtroom door to bring these items in to you if you want them. 

The jury may retire, Mr. Marshal, 


(Whereupon, at 2:46 p.m., the jury retired to the jury 
room to begin its deliberations.) 


THE COURT: Thank you, gentlemen. If we do not hear from the 
jury a little before five, I will bring them into the courtroom and excuse 
them until tomorrow morning. You may be on call if you want to leave 
the Court House, if you can be here within 15 or 20 minutes, with the 
addition that if you do not hear from us a little before five and you want 
to be here when the jury is sent home, you may come in without being 
called. 
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MR. BARSE: Thank you, sir. 
MR. DAVIS: Yes, sir. 


(Whereupon at 4:45 p.m., the following proceedings 

were had:) 

THE COURT: The Court, in the course of the last hour or more, 
has received three notes from the jury. | 
The first note reads as follows: | 

"Call for Emergency Hospital record of the Operation." 

When the Court received this request, the Court sent into the jury 
room Plaintiff's Exhibit No. 1-B which had been admitted in evidence. 

At 4:05 p.m., the Court received a second message: 

"Call for paragraph from Dr. Hess' article or book re types of 
operations for prostatectomy read by Mr. Davis in rebuttal.” 

The Court at that time sent in to the jury the one paragraph which 
Mr. Davis used in his closing argument and which our efficient reporter 
already had typed up. | 

The third note from the jury was received a few minutes ago. It 
reads as follows: ! 

"The jury cannot agree on what constitutes trespass of the defendant 
upon the plaintiff and wishes the Judge to redefine this issue." 

With reference to the last :iote, I contemplate calling the jury back 
into the courtroom, telling them that I assume that their inquiry about 
trespass and redefining it refers to the matter of the unauthorized 
operation. | 

I will then reread to the jury the defendant's instruction No. 1 and 

the plaintiff's instruction No, 3, both of which were) granted heretofore. 

Does counsel have any further suggestion in this regard 2 


MR. BARSE: I have no further suggestion in the latter regard. I 


do wish to make a comment with reference to the second note which Your 


Honor has referred to. 
THE COURT: Very well. 
MR. BARSE: C course, this is the first time counsel have been 


advised that the jury asked for this excerpt which Mr. Davis read in 


his closing argument and the information has been furnished the jury. 
At the time Mr. Davis read it in his argument, I objected to it on the 
ground that it had not been allowed. My recollection of it, and I have since 
refreshed it, is that the question was asked by Mr. Davis when Dr. Sabin 
was on the stand and I objected to the question at that time, after he had 
read it, and the Court sustained my objection, so it was not allowed to 
be considered. 

THE COURT: 'I will ask the reporter to check that between now 
and tomorrow morning. 

MR, BARSE: Thank you, sir. 

THE COURT: You may bring in the jury. Put them in the box. 


(Whereupon, at 4:50 p.m., the jury returned to the courtroom 
and the following proceedings ensued:) 


THE COURT: Larlies and gentlemen of the jury, the Court has 
received the inquiry from your foreman advising that you were not able 
to agree on what constitutes trespassing of the defendant upon the plain- 
tiff and asking that the Court redefine this matter. I assume your in- 
quiry is addressed to the question of the illegality of the operation, and 
in this regard the Court told you that a physician in conveying information 
to his patient so as to allow that patient to form an intelligent consent 
to the proposed treatment must make those disclosures to the patient 
which a reasonable medical practitioner would make under the same or 
similar circumstances. How the physician may best discharge this 
obligation involves primarily a question of medical jwigment and it is 
for this reason that the physician must make those disclosures which a 
reasonable medical practitioner would make. 

Enlarging upon that definition of the requirements of the law, the 
Court said further: The Court instructs the jury that a surgeon violates 
his duty to his patient and subjects himself to liability if he withholds 
any facts which are necessary to form the basis of an intelligent consent 
by the patient to the proposed treatment or surgery. 
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Likewise, a surgeon or physician may not minimize the known 
dangers of a procedure or an operation in order to induce this patient's 
consent. At the same time, the physician or surgeon must place the 
welfare of his patient above all else and this very fact places him in 
a position in which he sometimes must choose between two alternative 
courses of action. | 

One is to explain to the patient every risk attendant upon any 
surgical procedure or operation, no matter how remote. | This, however, 
may well result in alarming the patient who is already unduly apprehen- 
Sive and who, as a reSult, may refuse to undertake surgery in which 
there is in fact minimal risk. It may also result in actually increasing 
the risk by reason of the psychological results of the apprehension as 
such. The other course of action open to the doctor is to recognize that 
each patient presents a separate problem, that the patient's mental and 
emotional condition is important and that certain cases may be crucial 
and in discussing the elements of risk, a ce ‘tain amount of discretion 
must be employed by the doctor consistent with the full disclosure of 


‘ | 
the facts necessary to an informed consent. 


This, then, boils down to a situation in whivh the Court says to 


you, to paraphrase this instruction, that a doctor must sometimes choose 
between two courses of action. He has an obligation to advi se the patient 
and, yet, he must recognize that because of the psychological 
impact of the advice to the patient by the doctor may have upon the 
patient, he must weigh those effects and determine whether in a particu ar 
case the full disclosure of all of the details of an operation may have 
r...7.a psychological effect that either, one, it will prevent the patient 
from having the operation which may be an operation of necessity, or, 
the knowledge of the full details of the operation may in itself alarm 
the patient. He has to determine these factors. He has tio recognize 
that each patient presents a separate problem; the patien! 's emotional 


and mental condition is very important in evaluating each case. He has 
to then use his discretion and convey to the patient such information 
as his medical judgrent tells him would be conveyed by 4 reasonable 
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medical practitioner under the same or similar circumstances. 

The discharge of this obligation involves, in the final analysis, 
a question of medical judgment upon which the physician is required only 
to make those disclosures which a reasonable medical practitioner would 
make under the same or similar circumstances, 

I recognize that this is a general definition. It is as refined as 
the law is at the present time. 

In view of the hour, I believe it would be a convenient time to 

adjourn until tomorrow morning. Remember that you should not 
discuss the facts in the case with anyone until you ~t" to your jury 
room tomorrow morning. Remember also that if there is any reference 
to the “alo “#s case in the newspapers, you Should not read those 
accounts nor should you listen to any news broadcasts that might contain 
any reference to the trial of this case. 


I am going to ask you, ladies and gentlemen of the jury, to return 


at 9:00 o'clock tomorrow morning. The Court recesses on Thursday and 


Friday of this week. I think it would be well, not only for the Court but 
for your personal plans, that you return a little earlier tomorrow morning. 
I am goingto ask you to come in at 9:00 o'clock tomorrow morning to 
tris courtroom. The Clerk will call the roll and then you will return to 
the jury room to continue ‘our deliberations. 

You are excused until 9:00 o'clock tomorrow morning. 


(Whereupon, at 5:00 o'clock p.m., the jury retired from 
the courtroom.) 


THE COURT: Is this quotation of Dr. Hess', which you used, Mr. 
Davis, the one which was taken from the lowa State Medical Journal on 
page 143? 

MR. DAVIS: No, Your Honor; it was the one from the Journal of 
Urology, Volume 67, No. 6, June 1952, at page 980. 

THE COURT: Very well, gentlemen. 

MR. DAVIS: I have the papers here, if Your Honor cares to have 


THE COURT: No, I don't. 
* * 


[Filed Nov. 20, 1962] 
ORDER 


This case having come on for trial before the Court and jury and 
at the conclusion of the plaintiff's case in chief, the defendant having 
moved for a directed verdict for defendant upon all the issues herein, 
it is by the Court this 20th day of November, 1962; | 

ORDERED, That the said motion should be and the game is hereby 
granted as to all issues herein except the issues of "informed consent" 
and"express warranty" and on these two issues, the Court reserves its 
ruling under Rule 50(b). 


/s/ Edward A. a 
JUDGE | 


[Filed Nov. 21, 1962] 


PLAINTIFF'S INSTRUCTION NO. 1 


The Court instructs the jury that every human being, of adult years 
and sound mind, has a right to determine what shall be done with his own 


body; and a surgeon who performs an operation without his patient's 


consent, commits an assault, for which he is liable in damages. This is 


true except in cases of emergency where the patient is unconscious and 

where it is necessary to operate before consent can be obtained. 
Therefore, if you find from the evidence in this case, that the def- 

endant performed the bilateral vasectomy upon the plaintiff, resulting 

in his sterilization, without his consent, and that there was no emergency, 

and that the patient-plaintiff was not unconscious, then yons vedict must 

be for the plaintiff. 

Schloendorff v. New York Hospital, 211 N.Y. 125, 105 N z. 92 (1914) 

Bonner v. Moran, 75 U.S. App. D.C. 156, 126 F.2d 121. 


[Barse objects - DENIED] 


[Filed Nov. 21, 1962] 
PLAINTIFF'S INSTRUCTION NO. 2 


The Court instructs the jury that where a physician or surgeon can 
ascertain in advance of an operation alternative situations, and no immediate 
emergency exists, a patient should be informed of the alternative possi- 
bilities and given a chance to decide before the doctor proceeds with the 
operation. In a situation such as existed in this case, where no immediate 
emergency existed, the plaintiff-patient should have been informed before 
the operation that if his spermatic cords were severed it would result 
in his sterilization, but on the other hand if this were not done there 
would be a possibility of an infection which could result in serious con- 
sequences. 

Therefore, if you find from the evidence in this case that the plaintiff 
did not consent to the performance of the operation described as a bilater- 
al vasectomy, which was admittedly performed by the defendant-doctor, 
then your verdict should be for the plaintiff. 

Bang v. Charles T. Miller Hospital, 88 NW 2d 186 (Minn., 1958) 
Mohr v. Williams, 95 Minn. 261, 104 N.W. 12 (1905) 

Reddington v. Clayman, 334 Mass. 244, 134 NE 2d 920 (1956) 
Hively v. Higgs, 120 Ore. 588, 253 P. 363 (1927) 

Bonner v. Moran, 75 U.S. App. D.C. 156, 126 F2d 121 


[Deferred - DENIED!] 


[Filed Nov. 21, 1962] 
PLAINTIFF'S INSTRUCTION NO. 8 


The Court instructs the jury that if you believe, from a fair pre- 
ponderance of the evidence, from the nature of the injuries sustained by 
the plaintiff, and their continuance up to the time of trial, that the plain- 


tiff still suffers incontinence therefrom, even though said injury is not 
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visible or tangible, then you have a right to infer that such injury, or 


residual of the defendant's surgery, is permanent in character. 
Mc Williams v. Lewis, 75 U.S. App.D.C. 153, 125 F2d 200 
Alamo v. Del Rosario, 69 App.D.C. 47, 98 F.2d 328 | 
Washington Utilities Co. v. Wadley, 44 App. D.C. 176, 181 


[Denied as drawn. -- Will pt. out vasectomy is a perm. bnier7] 


[Filed Nov. 21, 1962] 
PLAINTIFF'S INSTRUCTION NO. 6 

| 

The Court instructs the jury that a medical or surgical “malpractice” 
suit does not imply criminal or unethical conduct by the defendant, or 
jeopardize his professional license, membership in professional societies, 
or status in the eyes of his colleagues. | 

The term 'malpractice" is a legal one, and means simply “profes - 
sional negligence". | 

The misconduct in malpractice may be analogized to the negligence 
of a surgeon in driving his automobile not in the course of professional 
duty, and for which negligence he would be as much subjected to liability 
as any other motorist; or to the breach of contract by any merchant or 
business man, for which he would be legally liable as any other individual -- 


his status as a surgeon being merely incidental. 


[Denied as drawn] 


[Filed Nov. 21, 1962] 
DEFENDANT'S INSTRUCTION NO. 1 


You are instructed that a physician in conveying information to a 
patient so as to allow that patient to form an intelligent consent to the 
proposed treatment must make grlly those disclosures to the patient 
which a reasonable medical practitioner would make under the same 
or similar circumstances. How the physician may best discharge this 
obligation involves primarily a question of medical judgment and it is 
for this reason that the physician must make fly those disclosures 


which a reasonable medical practitioner would make. 


(OBJECT! -- Strike "only" ] [GRANTED!] [Read in full] 


[Filed Nov. 21, 1962] 
DEFENDANT'S INSTRUCTION NO. 2 


In the absence of special contract a physician does not guarantee 
or warrant successful results of medical or surgical treatment, or 
that the treatment is safe or that a cure will be effected. 

Sweeney v. Erving, 35 App. DC 57, aff'd. 228 U.S. 223 

James v. Griggsby, 114 Kan. 627 

Riggs v. Gouldner, 150 Kan. 727 


[OBJECT! - Consid. implied in quoted fee -- GRANTED*] 


[Filed Nov. 21, 1962] 
DEFENDANT'S INSTRUCTION NO. 3 


The plaintiff contends in this case that the defendant entered into 
such a special contract with plaintiff under the terms of which the def- 
endant increased his responsibility by guaranteeing the results of this 
operation to be performed. 
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In order that such special contract be valid, or to make it enforce- 


able at law, the following elements must be present: 

(1). It must be supported by a legal consideration, separate and 
distinct from, and in addition to the consideration regularly charged 
for the medical services; | 

(2). The language alleged to have been used by the defendant must 
be more than a mere assurance, that is, something more than words or 
statements to allay plaintiff's apprehension and anxiety; | 

(3). There must be a meeting of the minds, that is, both the plain- 
tiff and the defendant must understand and agree that a relationship is 
being established that binds the physician to increased responsibilities; 

(4). The plaintiff must have accepted and solely relied upon such 
words or statements as to the results of the treatment; 

(5). The plaintiff must have relied upon said words or statements 
independently of other advice or information which he had, when he agreed 
to have the operation performed by the defendant. | 

Therefore, unless you find from a preponderance of all of the 
evidence that all five of said elements were present, you must find that 
the warranty upon which the plaintiff relies did not exist and your ver- 
dict will be for the defendant. | 

Wilson v. Blair, 211 P 289 

Johnson v. Rodis, 102 US App. DC 209 

Title 28-112, D.C. Code 


[Read in full -- GRANTED ] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
611 (Whereupon, at 5:01 p.m., the trial in the above-entitled matter 


was adjourned until 9:00 a.m., on Wednesday, November at, 1962.) 


(Whereupon, at 11:04 a.m., on Wednesday, November 21, 1962, 
the jury returned its verdict in favor of the plaintiff in the amount of 
$300.) 


[Filed Nov. 28, 1962] 
MOTION FOR NEW TRIAL 


Comes now the plaintiff, by and through counsel of record, and 
being aggrieved by the action of the Court herein, on November 20, 1962, 
in directing a verdict for the defendant at the conclusion of the plaintiff's 
case in chief as to all issues herein except the issues of "informed consent" 
and “express warranty"; and being aggrieved by the jury verdict herein 
as to such excepted issues, in the amount of $300.00 in favor of plaintiff, 
respectfully moves this Honorable Court for a new trial of this cause, as 
to all issues, and as reasons therefor, plaintiff states: 

(1) The Court erred in directing a verdict for defendant at the close 
of plaintiff's case in chief, on the question of professional negligence, there 
being at least six (6) instances of negligence which the jury could have 
found from the evidence, as having proximately caused the plaintiff's in- 
juries and condition. 


(2) The Court erred in denying and refusing cross-examination of 


the defendant on medical books and medical papers which the defendant 


had admitted having read, evaluated, and having known the authors thereof. 

(3) The Court erred in refusing to admit into evidence the deposition 
of Dr. Elmer Hess and Dr. McLaren. 

(4) The Court erred in refusing to admit into evidence the hospital 
records of the St. Vincent's Hospital, of Erie, Pa., same having been 
stipulated to by counsel for the defendant at the taking of depositions of 
Drs. Hess and McLaren; and same being otherwise admissable under the 
Federal Shop Book Rule. 

(5) The Court erred in ruling, as a matter of law, that the repair 
surgery to plaintiff's prostate gland, by Dr. Elmer Hess, to correct the 
allegedly negligent surgery of the defendant, was an "independent, inter- 
vening cause" of plaintiff's condition. 

(6) The Court erred in refusing to permit into evidence, the testi- 
mony of Dr. Hamilton Dorman as to plaintiff's present condition, the 


necessity for continued treatment, and the said Dr. Dorman's charges 
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for professional services rendered up to the time of trial, and to be ren- 
| 


dered in the foreseable future. 
(7) The Court erred in refusing to permit the plaintiff to testify 
as to his present and continuing condition of incontinence, and to give 
evidence of his condition from the time of defendant's surgery up to 
the time of actual trial. | 
(8) The Court erred in refusing to admit into evidence a certified 
copy of the United States Life Tables showing the life expectancy of a 
white male between 60 and 65 years of age (plaintiff's age) to be 15.8 
years from the date of trial; even though such exhibit was pertinent as 
bearing on the issue of plaintiff's having been sterilized (the unauthorized 
bilateral vasectomy), this being a permanent condition. | 
(9) The Court erred in limiting the plaintiff's proof on the question 
of allowable damages to the period from June 13, 1956 to the end of the 
calendar year 1957; thus eliminating from the jury's consideration a 
period of almost five (5) years for which damages are properly allowable. 
(10) The Court erred in refusing to grant plaintiff's requested In- 
structions numbered 1, 2, 6 and 8; and the Court erred in granting the 
defendant's requested Instructions numbered 1, 2 and 3. | 
(11) The jury disregarded the instructions of the Court on the 
question of allowable damages due plaintiff, should they find for plaintiff, 
and failed to allow the consequential damages proven even within the 
limitations placed thereon by the Court. | 
(12) The verdict of the jury in favor of the plaintiff on the two 
issues of unauthorized trespass to the person and breach of warranty, 
i.e. - in the amount of $300.00, was so inadequate as to shock the con- 
science of any normal person. This was the bare amount of the defendant 
surgeon's fee paid in this case, which, as the evidence showed, was of 
no value whatsoever. Such verdict failed to include such proven items, 
received in evidence, as Dr. Sappington's bill of $99.00; ‘Dr. Wyman's 
bill of $180.00; Dr. Wise's bill of $25.00; the physio-therapist' s bill 
(Mr. Rock), of $358.00; the Emergency Hospital bill of $270.39; the 
George Washington University hospital bill of $938.15; and the loss of 
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earnings represented by the plaintiff's sick and annual leave, to and in- 
cluding December, 1957, of $4,018.56; all of which totalled $6,119.10, 
was properly in evidence, and completely ignored by this jury. This 
represented only special damages, and failed to include any allowance 
whatsoever for the pain, suffering, disability, inconvenience and humilia- 
tion, let alone the loss of the right toa normal life for the even limited 
period through 1957. 

(13) And for other reasons apparent from the record. 

Respectfully submitted, 


/s/ Earl H. Davis, 

Of counsel for Plaintiff, 
1815 H Street, N. W. 
Washington 6, D. C. 


* * * 


[Certificate of Service] 


(Filed Jan. 2, 1963] 
ORDER 


Upon consideration of plaintiff's Motion for New Trial and 
Opposition thereto filed by defendant and after oral argument there- 
upon in open court, it is by the court this 31st day of December, 1962, 

ORDERED, that the said motion should be and the same is here- 
by denied. 


/s/ Edward A. Tamm 
JUDGE 


[Certificate of Service] 


[Filed Jan. 18, 1963] 
NOTICE OF APPEAL | 
Notice is hereby given this 18th day of - JANUARY -, 1963, that 
JAMES B. LATTA, Plaintiff in above cause --- hereby appeals to 
the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 2nd day of - January -, 1963 in 


favor of plaintiff vs. defendant, against said Hilbert S. Sabin, defendant; 
but denying plaintiff's motion for new trial for gross inadequacy, and 
for other errors committed by the Court during the trial of said cause, 


as set forth in said Motion. | 


/s/ Earl H. Davis, | 
Attorney for Plaintiff, 


*x KOK 
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(i) | 
STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether or not the Trial Court erred in direct- 
ing a verdict for the appellee on the issue of negligence in view of the 
fact that there were undisputed acts of negligence on the part of the ap- 
pellee. | 


2. The question is whether or not the Trial Court erred in direct- 
ing a verdict for the appellee on the issue of abandonment in view of the 
fact that the appellee failed and refused to give the appellant the post- 


operative treatment required under the circumstances of the case. 


3. The question is whether or not the Trial Court erred in deny- 
ing the appellant the right to cross-examine the appellee! and appellee's 
expert witness on authoritative medical literature, which the appellee 


had read and was familiar with. 


4. The question is whether or not the Trial Court erred in refus- 
ing to permit the appellant to offer in evidence the deposition of Dr. 
Elmer Hess and Dr. Harold J. McLaren, who performed post-operative 


surgery upon the appellant. 


5. The question is whether or not the Trial Court erred in refus- 
ing to permit the hospital records of St. Vincent's Hospital, Erie, Penn- 
sylvania, to be offered in evidence as stipulated in the deposition of Dr. 
Hess and Dr. McLaren as being the hospital records concerning the sec- 
ond operation and treatment of the appellant, performed by Dr. Hess 
and assisted by Dr. McLaren, and the pre-trial order wherein it was 
agreed that the hospital records of St. Vincent's Hospital, dated 12-8-57 - 
1758, consisting of 49 pages, would be admitted without formal proof, 
subject to all proper legal objections and wherein said records show that 


the operation involved reconstruction surgery. 

6. The question is whether or not the Trial Court erred in ruling 
as a matter of law that the repair surgery by Dr. Elmer Hess to correct 
the alleged mangled surgery of the appellant was an "independent inter- 


vening cause" of appellant's condition. 


(ii) 

7. The question is whether or not the Trial Court erred in refus- 
ing to permit the testimony of Dr. Hamilton Dorman, the appellant's 
present physician, who has treated the appellant since the operation by 
Dr. Hess in 1957, and who would testify to the appellant's present con- 


dition and his need for further medical treatment. 


8. The question is whether or not the Trial Court erred in refus- 
ing to permit appellant to testify as to his present and continuing condi- 
tion of incontinence and to give evidence of his condition from the time 


of appellant’s surgery up to the time of actual trial. 


9. The question is whether or not the Trial Court erred in refus- 
ing to admit into evidence a certified copy of the U. S. Life Table, show 
ing the life expectancy of a white male between 60 and 65 years of age 
(or appellant's age) would be 15.8 years from date of trial, such exhibit 
being material to the issue of damages resulting from the unauthorized 


bilateral vasectomy. 


10. The question is whether or not the Trial Court erred in deny- 
ing appellant's requested instructions, numbered 1, 2, 6 and 8 (repro- 
duced in the joint appendix), same being relevant and material to the is- 
sue of an informed consent and the issue of unauthorized trespass; and 


further, on the question of instructions, did the Trial Court err in grant- 


ing, over objection, the appellee's requested instructions 1, 2, and 3 (re- 


produced in the joint appendix), since such requested instructions spe- 
cifically applied likewise to the issue of informed consent, unauthorized 


trespass to the person and the alleged breach of warranty. 


11. The question is whether or not the Trial Court erred in deny- 
ing a new trial of this action for the obvious inadequacies of the verdict 
ultimately rendered by the jury in the amount of only $300.00, when the 
uncontroverted evidence showed such damages in excess of $6,000.00 


for the limited time between the first and second operations. 
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HILBERT S. SABIN, 
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Appeal from Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the final judgment of the United States 
District Court for the District of Columbia wherein the Trial Judge 
directed a verdict in favor of the appellee on certain issues, and the 
jury returned a verdict in favor of the appellant on certain issues. 

The action is one for damages to the appellant for medical mal-prac- 
tice by the appellee. The directed verdict on certain issues was 
entered on the docket on November 20, 1962 (JA 225), and the verdict 
and judgment was entered on the docket on November 21, 1962 (JA 229). 
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The order denying the appellant's motion for a new trial was entered on 
the 2nd day of January, 1963 (JA 232). The Notice of Appeal was filed on 
the 18th day of January, 1963 (JA 233). 


The Court has jurisdiction of this appeal under Section 1291, Title 
28 U. S. Code, and Rule 73 of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 


The appellant, James B. Latta, went to the appellee, Hilbert S. 
Sabin, a medical doctor specializing in urology in the District of Colum- 
bia, for an examination. The appellee advised appellant that his exam- 
ination revealed he was not in need of any medical or surgical treatment. 
Several years later, in March, 1955, appellant returned to the office of 
appellee for a second examination. Upon examination, no treatment was 
prescribed. In September, 1955, appellant again was examined by appel- 
lee and no treatment was prescribed. On June 5, 1956, appellant again 
visited the office of appellee; as a result of this examination, the appel- 
lee advised the appellant that he should have a prostatectomy. The ap- 
pellant made inquiry as to what was involved, and asked the appellee 
certain specific questions concerning the operation and the result the 
operation would have upon him. Appellant was informed that the opera- 
tion would be a transurethral resection, that it was a "comparatively" 
simple operation, that he would be hospitalized for three to five days, 
that there was no danger from the operation, and that he "would be as 
good as new" as a result of the operation, and his "water works would 
be alright.” 


On June 13, 1956, at Central Dispensary and Emergency Hospital, 
Washington, D. C., the appellee performed a transurethral prostatic re- 
section. Appellee's operative record states the operation began at 10:20 


a.m., and closed at 1:00 p.m. 


The appellee did not get the consent of the appellant to perform on 


the appellant an operation known as a bilateral vasectomy, nor did he at 
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any time discuss the matter with the appellant. The operation resulted 
in a complete sterilization of the appellant. These facts are admitted 
by the appellee. | 
| 

On the morning of the operation, the appellee performed a bilateral 
vasectomy on the appellant without his knowledge or consent, and prior 
to a cystoscopic examination made by the appellee upon the appellant for 
the first time. The purpose of the cystoscopic examination was to con- 
firm the appellee's impressions of pre-operative manual examiiatione 
upon the appellant. The appellee did not thereafter inform the appellant 
that he had performed a bilateral vasectomy prior to the transurethral 
prostatic resection and the first knowledge appellant had of the bilateral 


vasectomy was obtained from the hospital records after this suit was 
filed. 


The hospital operating statement of the appellee made no reference 
to the use of sounds to calibrate the urethra prior to the insertion of the 
McCarthy resectoscope sheath. The appellee testified that the only size 
resectoscope at George Washington University Hospital was a 28 French 
McCarthy resectoscope. The appellee further testified that at the time 
of the operation in June, 1956, he was not informed of the fact that small- 
er resectoscopes were manufactured than a size French 28. Appellant 
offered in evidence Exhibits 5a through 5e, being pages from the Amer- 
ican Cystoscopic Makers, Inc., New York, copyrighted 1952, catalog, 
showing McCarthy resectoscopes as being manufactured and sold as 
small as 12 French. Also, appellant's Exhibit 3, showingia French cali- 
bration from 2 to 34. | 


On June 19th, before his discharge from the hospital, the appellant 
developed a severe muscular pain in the upper thighs and lower abdomen 
during the night and morning of the 20th. When the appellee made his 
morning rounds on the 20th, the appellant informed him of his condition 
and the appellee prescribed Sitz baths. Also, albomycin was prescribed. 
On the 21st, the appellant was discharged from the hospital by the appel- 


lee as cured and taken out in a wheel chair, where he was driven home. 
| 
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The appellant remained in bed until Friday, June 29th, when he was 
driven to the appellee's office for post-operative treatment. At this time, 
he walked with a cane and complained to the appellee of the pains in the 
upper thighs and lower abdomen, and incontinence. The appellee made 
no examination of the appellant for the pain condition, nor did he pre- 
scribe any medication. The appellant stated that the appellee even re- 
fused to talk to him about this condition. The following week, on July 4th 
or 5th, the appellant again visited the appellee's office and advised him 
that his condition, insofar as the pain was concerned, was worse. Again, 
the appellee would not prescribe for the pain or this condition. On July 
9th, appellant again was taken to appellee's office and at this time his 
condition had become considerably worse and he was badly crippled. He 
asked the appellee if he couldn't do something for him and the appellee 
replied that it was not his fault and said ''Why don't you stop babying 
yourself and walk like a man?" He refused to make any diagnosis or to 
prescribe any medication whatever for the appellant's painful condition. 
Being abandoned by the appellee, the appellant consulted his family phy- 
sician, who had him admitted to George Washington University Hospital 
on July 13, 1956. 


The history of his admission, set forth under present illness, states 
that 'Four weeks ago this patient underwent a transurethral resection 
for obstructive uropathy secondary to benign prostatism. While hospital- 


ized following this procedure he developed stiffness involving the upper 


1/3 of his thigh bilaterally and lower quadrant of his abdomen. These 


complaints persisted following hospital discharge and increased in in- 
tensity associated with pain on moving his leg. He was treated by mas- 
sage and diathermy to gain no relief. On today his physician advised 
hospitalization since the symptoms were progressing in intensity.'" The 
hospital records reflect that on July 20th, Dr. Wise, a staff physician, 
stated "Osteitis pubis is still most likely diagnosis." The family physi- 
cian, Dr. Sappington, contacted the appellee, who testified that he diag - 


nosed the appellant's condition over the telephone as suffering from 
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osteitis pubis and prescribed medication for him, and that he went im- 
mediately to the hospital to see the appellant. The hospital record shows 
an entry on July 25th, 1956, by Dr. Sabin, the appellee, wherein he states, 
"Don't believe there is any doubt but what this pt. has a relatively mild 
osteitis pubis. Seems to be improved since starting Metacortin. The 
pyuria is a constant finding following transurethral prostatic resection. 
Dx will be confirmed if characteristic changes in pubis develop in X-ray." 
The appellee makes no claim of seeing the appellant moore than once, at 
the hospital, and appellant asserts that he was ona wheel stretcher be- 
ing taken to physiotherapy when the appellee saw him in the hall and in- 
quired, "What are you doing here?"’ Appellee made no charge for this 


visit. 


On July 31st, appellant was discharged from George Washington 
University Hospital and thereafter remained at home, taking therapy 
treatments daily, until he was finally able to walk on crutches and then 
with canes, and for the first time returned to his employment on a part- 
day basis in November, 1956. His family physician, at or about Thanks- 
giving, 1956, contacted the appellee, and requested that he attempt to do 
something to improve the incontinence of the appellant. ‘The appellee 
agreed and thereafter, beginning on December 3, 1956, the appellant re- 
turned to appellee's office for what was described as "sphincter exer- 
cises.'’ These visits and exercises continued for a period of time until 
July, 1957, when it was apparent that the incontinence of the appellant 
had not been corrected. ! 

Due to the continued incontinence of the appellant, even after the 
administration of the so-called "sphincter exercises", he then consulted 
another urologist, one Dr. Frederick Reuter, whom he had known from 
high school days, and on August 23rd, 1957, he was given an examination 
by Dr. Reuter at the George Washington University Hospital. On August 
27th, Dr. Reuter did a cystoscopic examination of the appellant at the 
same hospital, thereafter telling him what his vee! were, and that 


further surgery would be necessary. 
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Thereafter, the appellant returned to the appellee, informing him 
of the examination and cystoscopic examination by Dr. Reuter, where- 
upon the appellee stated that if additional surgery was necessary, he 


would perform the operation without further charge. 


However, not desiring such additional surgery in his then condi- 
tion, the appellant decided to seek a further expert opinion, whereupon 
he consulted Dr. Hamilton Dorman, a local urologist, who referred him 
to Dr. Elmer Hess, of Erie, Pennsylvania, under whom said Dr. Dorman 
had studied. An appointment was made for appellant to be examined by 
Dr. Hess in Erie, Pennsylvania, and such examination was had in Erie, 
Pennsylvania, at the Urological Clinic of St. Vincent's Hospital on Sep- 
tember 30, 1957. At that time Dr. Hess did a cystogram, and noted on 
the cystoscopic follow-up record, included among the official records 
of said hospitals, that he, Dr. Hess, had informed the appellant there 
had been an incomplete resection of gland with a possible damage of the 


sphincter. 


Although this cystoscopic follow-up record was a part of the of- 
ficial records of the said St. Vincent's Hospital, and were stipulated to 
as being admissible without formal proof thereof at the taking of Dr. 
Hess’ deposition by the appellee's then present counsel, the Court re- 
fused to admit this cystoscopic follow-up record in evidence, it having 
been offered as appellant's Exhibit 11 for identification, but rejected by 
the Court. At the time of the taking of the oral deposition of Dr. Elmer 
Hess, the sheet was initialed by the Court reporter as appellant's Ex- 
hibit 4, as of 6-6-60. 


As a result of the examination and cystoscopic follow-up, and at 


the recommendation of Dr. Hess, the appellant entered St. Vincent's 
Hospital in Erie, Pennsylvania on December 8, 1957. Dr. Hess did a 
cystogram and cystoscopic examination on December 9, 1957, which re- 
suited in scheduling the appellant for surgery on December 11, 1957, 
for a supra-pubic prostatectomy and reconstruction of the internal blad- 


der sphincter. Report of this operation, which is included in the St. 
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Vincent's Hospital records, showed that ''Examination, after the re- 


moval of the prostatic tissue, reveals that the internal sphincter is en- 
tirely incompetent therefore, the mucosa surrounding the anterior edge 
of the bladder was freshened and incized. A running suture was taken 
through this closing the anterior portion of the bladder. In an attempt 


| 
to reconstruct the internal sphincter," the appellant remained in St. 


Vincent's Hospital until January 7, 1958, at which time he was discharged. 
| 


He then returned to his home, where he came under the profession- 
al care of Dr. Hamilton P. Dorman, under whose care he remained up to 
| 


the time of the trial. | 


Before taking on the care of the appellant, Dr. Dorman received a 
letter dated January 14, 1958, from Dr. H. J. McLaren, Jr., of St. Vin- 
cent's Hospital Urological Clinic, reviewing the appellant's hospital rec- 
ord and his then condition. This letter was identified as appellant's Ex- 


hibit 7, but was refused admission in evidence by the Trial Court. 


Dr. Hamilton Dorman was then offered as a witness on behalf of 


the appellant, qualified as a specialist in urology, but the Court refused 


to permit Dr. Dorman to testify as to his treatment of the appellant up 
to and including the time of trial. Whereupon a proffer was made of the 
testimony that would have been elicited from Dr. Dorman, to the effect 
that he had treated the appellant for a stricture of the urethra, which 
blocked the passage of urine and that he had on each or practically all 
of said professional visits, from January, 1958 to the date of trial, been 
obliged to dilate the urethra; that he would have to continue dilating the 
urethra from time to time to relieve the blockage. The dilation is per- 
formed by forcing sounds through the urethra and stretching the con- 
stricted scar tissue, which is a painful procedure. The appellant also 
proffered a statement of Dr. Dorman for professional services up to 
September, 1962, of $247.50, and the testimony of the witness that the 


appellant was incontinent as of his last professional visit. 
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At the trial, appellant called appellee as his first witness, and as 
an adverse party, under Rule 43(b) F.R.C.P. and elicited from him the 
steps taken and the procedure involved in performing the prostatectomy 
upon the appellant. ' During the course of appellee's examination he was 
asked whom he studied under while a medical student at Johns Hopkins 
University and he replied that he had studied under Dr. Hugh Hampton 
Young. He was then asked if he had read the works of Dr. Hugh Hamp- 
ton Young, to which he responded in the affirmative, particularly the 
volume known as the "Autobiography of a Surgeon", but the Court re- 


fused to permit cross-examination of appellee upon excerpts from the 


writings of Dr. Hugh Hampton Young. This ruling was contrary to deci- i 


sions of this Court. 


He was then asked as to the identity of Dr. Elmer Hess, and admit- 
ted knowing that he was a past president of the American Medical Associ- 
ation, a past president of the American Urological Association. In addi- 
tion, appellee’s counsel, at the taking of Dr. Hess’ deposition in Erie, 
Pennsylvania, on June 6, 1960, made the following concession: "Iam 
willing to stipulate Dr. Hess’ qualifications as an outstanding expert in 
the field of urology.” Nevertheless, Trial Court also refused to permit 
the appellee to be examined as to certain writings in the field of urology 
by Dr. Hess. Thereupon, additional proffers were made of writings by 
other prominent urologists of recent date, for the record. Appellant then 
put on the testimony of Drs. Thomas A. Sappington, John M. Wyman, 
Charles S. Wise and a therapist, Joseph A. Rock, in addition to the prof- 


fered testimony of Dr. Hamilton P. Dorman. 


At the conclusion of appellant's case, the Trial Court directed a 
verdict in favor of the appellee on the issues of negligence, and abandon- 


ment. 


Thereafter, the appellee testified in his own behalf on the remain- 
ing issues of unauthorized trespass to the person, and the issue of war- 
ranty, such being the only two issues submitted to the jury for its deter- 


mination. Thereafter, upon settling the matter of requested instructions, 


| 
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the Court denied appellant's proffered instructions 1, 2, 6 and 8, and 
granted over objection the appellee's requested instructions 1, 2 and 3, 
After argument to the jury, followed by the Court's instructions, and 
after deliberating upon their verdict, the jury returned a verdict in favor 
of the appellant and against appellee on said two limited igsues in the 
amount of $300.00. | 


Thereafter, appellant filed a timely motion for new trial, based 
upon the patent inadequacy of the jury's verdict, as being contrary to 
law and the Court's instructions on damages, said motion for new trial 
being also predicated upon the Court's error in directing a verdict on 
the issues of negligence and abandonment. The Court thereupon took 
the said motion for new trial under advisement, ultimately overruling 
and denying same, to which action of the Court, resulting in final judg- 


ment, notice of appeal was filed on January 18, 1963. 


STATEMENT OF POINTS | 
1. The Court erred in directing the jury to return a verdict for 


the appellee on the issue of negligence. 


2. The Court erred in directing the jury to return a verdict for 


the appellee on the issue of abandonment. 


3. The Court erred in failing to give the most favorable inference 
to the facts and evidence concerning the issues of negligence and aban- 
donment to the appellant before granting a motion for a directed verdict 


on these issues. 


4. The Court erred in not holding that the appellee was negligent 
in nor ordering urinalysis after the operation and before discharge from 
the hospital, in view of the fact that the appellee stated that pyurea isa 
constant finding after a prostatectomy, and that the appellant had a rise 
in temperature for which appellee prescribed sitz baths and albamycin 
the day prior to the appellant's discharge from the hospital. 
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5. The Court erred in not holding that the appellee was negligent 
in failing to give the appeliant post-operative treatment and diagnose 
appellant's condition as osteitis pubis during the month following the 


operation. 


6. The Court erred in not holding that the appellee was negligent 
in that he admitted he may have removed some of the tissue of the in- 


ternal sphincter muscle. 


7. The Court erred in not holding that the appellee was negligent 
for failure to make a pre-operative cystoscopic examination of the ap- 


pellant before performing an unauthorized bilateral vasectomy. 


8. The Court erred in not holding that the appellee was negligent 
for not having the proper instruments available to perform a prosta- 


tectomy. 


9. The Court erred in refusing to permit the depositions of Dr. 
Elmer Hess and Dr. McLaren in evidence concerning the reconstructive 


surgery performed by these doctors. 


10. The Court erred in refusing to admit into evidence the records 
of St. Vincent's Hospital which were stipulated to being admissible in 


the depositions and in the pre-trial order. 


11. The Court erred in ruling as a matter of law, that the repair 
surgery by Dr. Hess, performed on the appellant, was an independent 


intervening cause of the appellant's condition. 


12. The Court erred in refusing to permit the testimony of Dr. 
Hamilton Dorman to be offered in evidence concerning the appellant's 
physical condition at the time of trial and his requirements for con- 


tinued medical treatment. 


13. The Court erred in refusing to permit appellant to testify as 


to his present and ‘continuing condition of incontinence from the time of 


the operation of the appellant to the date of trial. 
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| 
14. The Court erred in refusing to permit the appellant to intro- 
| 
duce evidence of special damages up to the time of trial of approximate- 
ly $10,000.00. | 


| 
15. The Court erred in failing to permit the appellant to place in 


evidence the certified copy of the U. S. Life Table, showing the life ex- 
pectancy of the appellant at the date of trial to be 15.8 years. 


16. The Court erred in denying appellant's requested jury instruc- 
tions numbered 1, 2, 6, and 8, and in granting, over objection, the appel- 


lee'’s jury instructions numbered, 1, 2, and 3. | 


17. The Court erred in failing to grant appellant's Imotion for a 
new trial on the grounds of inadequacy of the verdict of the jury in the 
amount of only $300.00, when the evidence showed special damages in 
excess of $6,000.00 for the time limit between the first and second oper- 


ations. 


SUMMARY OF ARGUMENT 


The Trial Court erred in directing a verdict for the appellee on 


the issues of negligence and abandonment. 


The Trial Court erred in denying to appellant the right to cross- 
examine appellee and his expert witness on authoritative medical litera- 


ture which the appellee had read and was familiar with. 


The Trial Court erred in refusing to receive into evidence the 
depositions of Dr. Elmer Hess and Dr. H. J. McLaren, the appellee be- 
ing represented at the time by counset of his own selection; and in this 
case, the Trial Court also erred in refusing to receive irito evidence the 
official hospital records of St. Vincent's Hospital, the same having been 


stipulated to by the counsel for appellee, without formal proof thereof. 


The Trial Court erred in ruling as a matter of law that the repair 
surgery done by Dr. Elmer Hess in December, 1957, was an "independent 


intervening cause” of appellant's condition. 
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The Trial Court erred in refusing to permit appellant to testify as 
to his present physical condition at the time of trial, his total damages 
up to and including time of trial, and in refusing to permit the testimony 
of Dr. Hamilton Dorman, who had treated appellant from January, 1958, 
up to and including 'the time of trial; and further, on the issue of applica- 
ble damages, the Trial Court erred in refusing to receive into evidence 
a certified copy of the U. S. Life Table showing the life expectancy of 
the appellant, same being material to the issue of damages, at least up- 


on the limited issue submitted to the jury. 


The Trial Court erred in denying appellant's requested instruc- 
tions numbered 1, 2, 6 and 8, because they were pertinent to the two is- 
sues submitted to the jury for determination; i.e., trespass to the per- 
son and breach of warranty, requested instruction 8 being particularly 
applicable to the question of damages for permanent injury; and further, 


on the question of instructions, the Trial Court erred in granting, over 


objection, the appellee's requested instructions 1, as amended, 2 and 3. 


The TrialCourterred in refusing a new trial of this action for the 
obvious inadequacies of the verdict finally rendered by the jury in the 
amount of $300.00, when the uncontroverted evidence showed such dam- 
ages well in excess of $6,000.00, even for the limited period up to which 
the Court allowed appellant to prove his damages; the verdict being mani- 
festly contrary to law, and not in response to the allowed instruction on 


damages as submitted by the Court. 


ARGUMENT 
I. 


Appellant respectfully asserts that the Trial Court erred in direct- 
ing a verdict in favor of the appellee on the issue of negligence. Appel- 
lant claims that the appellee was negligent in many respects. For in- 
stance, appellee testified that pyuria was a constant finding in urine after 


a prostatectomy and that pyuria (pus in the urine) indicated an infection. 
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Appellant's hospital chart showed that on the 5th day after the operation, 
his temperature went to 101 degrees, and on the 7th day again reached 
101 degrees. Notwithstanding this fact, appellee did not order a urinaly- 
sis to be taken at any tim? after the operation, and during his hospitali- 
zation of nine days after the operation. | 


| 
On the morning of the 8th day of the operation, appellant asserts 
that he informed the appellee that he was suffering pain in the upper 
thighs and in the pelvic region. Appellee then ordered the administra- 
tion of albomycin and Sitz baths. On the 9th day of his hospitalization 
the appellee ordered appellant discharged from the hospital. Such negli- 
gence in failing to order and examine periodic urinalyseg on the part of 
the appellee is clearly negligent treatment of the appellant, since he ad- 
mittedly recognized that pyuria was a constant finding in urine after a 


prostatectomy. | 


Appellant was discharged from the Emergency Hospital on June 21, 
1956. On June 29, 1956, he went to appellee's office for post-operative 
treatment and at that time he complained of stiffness and pain in the up- 
per 1/3 of his thigh and pubic region. The appellee made no examina- 
tion, diagnosis nor did he prescribe for the ailments the appellant then 
complained of. The appellant at that very time was also complaining of 
incontinence. The appellant again went to the office of the appellee, and 
informed appellee that he continued to suffer with pains in his thigh and 
pubic region and continued incontinence. The appellee did not examine 
or prescribe for the painful condition, nor did he diagnose same. On the 
appellant's third visit to appellee's office on July 9, 1956 he was ina 
very crippled condition from stiffness and pain in the pubic region, as 
well as suffering from continued incontinence. The appellant requested 
that appellee do something for him in connection with this pain and dis- 
comfort, but even then the appellee did not diagnose his condition or pre- 
scribe for him, simply informing appellant that such condition was not 


his fault (meaning appellee's). | 
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Appellant then went to his family physician, Dr. Thomas Sapping- 
ton, who had been the one who originally referred appellant to appellee, 
and on July 13, 1957, Dr. Sappington ordered the appellant into the George 
Washington University Hospital for treatment. 


The appellee testified that osteitis pubis usually develops approxi- 
mately two weeks after a prostatectomy. Nevertheless, appellee failed 
to diagnose and treat the appellant for his condition, osteitis pubis, al- 
though his last post-operative visit to the appellee's office was approxi- 
mately four weeks after appellee's surgery. The appellee's failure to 
diagnose appellant's condition, and to treat appellant therefor, clearly 
constituted neglect and abandonment of the appellant by the appellee. 


The appellee was further negligent in performing a bilateral 


vasectomy (sterilization) upon the appellant without his knowledge or 


consent, and prior to his cystoscopic examination to ascertain whether 
or not his impressions derived from a manual examination of the appel- 


lant were in fact correct. 


The appellee was further negligent in not informing himself as to 
the proper size and type instrument for performing a transurethral re- 
section. The appellee was holding himself out to the public as a special- 
ist in urology and testified that he himself had performed approximately 
300 transurethral resections over some 20 odd years, testified that he 
did not know that another size resectoscope was made than a No. 28 
French. Such lack of knowledge in a specialist is astounding in view of 
the fact that resectoscopes were made in various sizes and were then 
in use and available, as shown by appellant's Exhibits 5a through 5e from 
the pages of the catalog of the American Cystoscopic Makers, Inc., New 
York, copyrighted in 1952. The catalog also showed that the same make 
instrument; i.e., McCarthy Resectoscope, was made in 1952 in sizes 
down to No. 12 French. Such lack of informed knowledge of proper in- 
struments by the appellee constitutes gross and shocking negligence when 
it was apparent that such smaller calibrated resectoscopes were being 


manufactured and available at least four years before appellee's surgery. 
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Appellee, on his pre-trial deposition taken by appellant, was asked 


to describe what he did in performing this particular operation, where- 
upon he asserted that he first performed the bilateral vasectomy, then 
inserted the sheath of the McCarthy Resectoscope for the purpose of 
making a visual examination prior to the actual resection. On said pre- 
trial deposition, the appellee did not then state that he used sounds to 
calibrate the urethra to see if it would accommodate a French 28 re- 
sectoscope. When his deposition was completed some three weeks later, 
he then sought to change his previous statement that "Nothing had been 
inserted prior to the sheath." In view of the fact that he did not know 
that any caliber resectoscope other than a French 28 was made, it would 
seem quite unlikely that he used sounds for the purpose of calibrating 
the urethra to see what size resectoscope could be accommodated. At 
the pre-trial deposition appellee was asked, ''Was there anything in- 
serted prior to the insertion of the sheath of the McCarthy Resectoscope?" 


and he answered "No." 


The appellee's failure to properly diagnose the appellant's condi- 
tion as being osteitis pubis during the four weeks post-surgery when ap- 
pellee saw appellant on three occasions in his office, and his failure to 
treat him for his then present ailments, certainly constituted abandon- 
ment. Notwithstanding his failure to properly diagnose the appellant's 
condition as osteitis pubis, the appellee contends that when he was con- 
tacted late in July by Dr. Sappington, he made the proper diagnosis over 
the telephone without even seeing the appellant, and also prescribed 
medication for his condition, osteitis pubis, prescribing Metacortin. 


From the foregoing, it is apparent that although appellant had been 
in great pain and returning to the appellee's office post-operatively on 
at least three occasions, was completely abandoned by the appellee, and 
becoming progressively worse, was obliged to consult his general phy- 
sician to seek relief from his then condition. This issue, as well as the 
issue of the negligence of the appellee, clearly presented questions of 
fact for determination by the jury, even without expert medical testimony, 


that such actions and failure to act on the part of appellee were not in 
accord with standard medical practices. In support of the foregoing 


argument, appellant cites the following authorities: 


Christie v. Callahan, 75 U.S. App. D.C. 133, 124 F.2d 825 

Bonner v. Moran, 75 U.S. App. D.C. 156, 126 F.2d 121 

Byrom v. Eastern Dispensary & Casualty Hospital, 78 U.S. 
App. D.C. 42, 136 F.2d 278 

Shewmaker v. Capital Transit Co., 79 U.S. App. D.C. 102, 
143 F.2d 142 

Goodwin v. Hertzberg, 91 U.S. App. D.C. 385, 201 F.2d 204 

Schloendorff v. New York Hospital, 211 N.Y. 125, 105 N.E. 92 

Bang v. Charles T. Miller Hospital, 88 N.W. 2d 186 (Minn. ) 

Mohr v. Williams, 95 Minn. 261, 104 N.W. 12 

Maercklein v. Smith, 129 Col. 72, 266 P.2d 1095 

McClees v. Cohen, 158 Md. 60, 148 A. 124 

Robbins v. Finestone, 308 N.Y. 543, 127 N.E. 2d 330 

Gross v. Partlow, 190 Wash. 489, 68 P.2d 1034 

White v. Hirshfield, 108 Okla. 263, 236 P. 406. 


Il. 


The appellee admitted that he secured his medical degree from 
John Hopkins Medical School in 1936 and that thereafter he interned at 
Johns Hopkins University Hospital in Baltimore, Maryland, for one year, 


specializing in urology, and that he interned under Dr. Hugh Hampton 


Young. When asked if he regarded Dr. Young as a competent teacher in 
urology, the Court sustained defense counsel's objection to that question 
as not being material (JA 15). He later admitted that he had read the 
book by Dr. Hugh Hampton Young, entitled "Autobiography of a Surgeon", 
published by Harcourt, Brace and Co., Inc., in September of 1940. When 
questioned as to excerpts from the book of such author, whom appellee 
had admitted had been his teacher, the Court sustained an objection to 
such cross-examination, predicating such denial of cross-examination 
on the point that excerpts would not establish a standard of medical prac- 
tice in the District of Columbia, although they might relate to a standard 
of practice in Baltimore, Md. 
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Appellee admitted being a member of the American Medical As- 


sociation and a member of the American Urological Association; he ad- 
mitted knowing the reputation of Dr. Elmer Hess and knowing that Dr. 
Hess had been president of both the American Medical Association and 
the American Urological Association, but when cross-examined as to 
the writings by Dr. Hess, the Court likewise refused to permit such 
cross-examination, as well as upon other works and treatises written 


by other members of the American Urological Association. 


| 
As to the cross-examination of the appellee and the attempted 


cross-examination of his only expert witness, Dr. Reuter, which the 
Court also disallowed, such denial has been the subject of appellate con- 
sideration on several occasions. See the cases of: | 

Reilly v. Pinkus, 338 U.S. 269, 70 S.Ct. 110 

Dolcin Co. v. Federal Trade Commission, 94 U.S. App. 

DC 247, 219 F.2d 742 

Abrams v. Gordon, 107 U. S. App. DC 254, 276 F. 2d 500. 

The Trial Court, in the instant case, apparently disagrees with his 
colleague, Judge Holtzoff, who on March 28, 1963, in Civil Action No. 
1356-58, Stottlemire, Admr., et al., v. Cawood, 215 F.Supp. 266, quoted 
from Dolcin Corp. v. Federal Trade Commission, supra (page 252 of 94 
U.S. App. D.C., p. 746 of 219 F.2d) noted '* * * an expert witness who 
bases an opinion to a significant degree upon his reading may be cross- 
examined as to that opinion by reference to other reputable works in his 
field."" Judge Holtzoff, then commenting on his own, as follows, "The 
rationale of the rule is that such cross-examination tests the expert wit- 
ness' credibility and reliability by enquiring as to the extent of his fa- 
miliarity with authorities in his specialty and by asking him whether he 
agrees with them. The extracts with which the witness is confronted on 
cross-examination do not, however, become affirmative evidence in the 


case." 
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The Trial Court erred in refusing to receive into evidence the 
depositions of Dr. Elmer Hess and Dr. H. J. McLaren, the same having 
been taken pursuant to regular notice, in Erie, Pennsylvania, in the St. 
Vincent's Hospital, on June 6, 1960, at which time the appellee was rep- 
resented by William F. Illig, Esquire, appearing for Welch, Daily and 
Welch, counsel of record for appellee herein. Although the depositions 
were not as complete as appellant would have liked them to be, they con- 
tained sufficient probative evidence for submission to this jury. The 
deposition of Dr. Hess covered some 25 pages. Dr. Hess refused to 
testify as an expert unless he was paid an advance fee of $500.00. Coun- 
sel for appellant had no authority to make such a payment and his deposi- 
tion was terminated. Dr. McLaren's deposition was commenced. He 
was Dr. Hess' first assistant during the appellant's surgery at St. Vin- 
cent's Hospital and he fully identified the official hospital records of St. 
Vincent's Hospital. At the conclusion of Dr. McLaren's direct examina- 
tion, counsel for appellee then stated, "Let the record show no questions 
by the defendant of Dr. McLaren." 


Dr. McLaren's testimony was certainly pertinent and since cross- 
examination had been deliberately waived by appellee's counsel, his 
deposition should have been read in its entirety to the jury, which would 
have further qualified the admission and stipulation of this evidence of 


the hospital records, even though counsel for the appellee had previously 


stated on page 5 of'Dr. Hess' deposition, "I have no objection to any part 


of the record." 


Dr. Hess had died prior to the time of trial, and relying upon the 
stipulations made by defense counsel at the time of the taking of the afore- 
said two depositions and pre-trial, appellant did not anticipate that the ap- 
pellee, by counsel, would retract any prior stipulation as to the admissi- 
bility of the hospital records. In support of the admissibility of such depo- 
sitions in evidence, appellant directs the Court's attention to the following 


cases: 
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Inland Bonding Co. v. Mainland National Bank, 3 F.R.D. 438 

Wong Ho v. Dulles, 261 Fed. 2d 456 (CA 9, 58) 

Rosenthal v. Peoples Cab Co., 26 Fed. 2d 116 ke 1960). 

On this same theme, we respectfully submit that the Trial Court 
committed an error in rejecting the official records of St. Vincent's 
Hospital concerning the reconstructive surgery done upon appellee by 
Drs. Hess and McLaren, since such records were clearly admissible 
under the Federal shop book rule. | 


In New York Life Insurance Co. v. Taylor, 79 U.S. App. 66, 147 
Fed. 2d. 297 (1945), the Court stated on page 72: "Hospital records are 
no different from any other kind of records kept in the regular course of 
business. They must be subjected to the same tests as to subject matter. 
Regularly recorded facts as to the patient's condition or! treatment on 
which the observations of competent physicians would not differ are of 


the same character as records of sales or payrolls." | 


In Wheeler v. U.S., 93 U.S. App. D.C. 159, 211 Fed. 2d 19 (1953), 
this Court stated: "* * * any writing or record of a transaction shall 


be admissible in federal court, if made in regular course of business, 


*OK KM 


In Washington Coca Cola Bottling Works, Inc. v. Tawney, 98 U.S. 
App. D.C. 151, 233 Fed. 2d 53 (1956), in affirming a verdict for $5500.00 
for personal injuries in a case involving glass from a coca cola bottle 
ingested into plaintiff's system, the Trial Court had admitted in evidence 
under the Federal shop book rule entries in the medical records kept by 
a group of physicians as observed by one of the physicians subsequent to 
the time when plaintiff drank the beverage. Said entries include state- 
ments as to the presence of glass and fissures discovered during rectal 


examinations of plaintiff. | 


In White v. Zutell, 263 Fed. 2d 613 (1959), the Second Circuit Court 
of Appeals held admissible a record of a detailed report of a doctor's 
medical findings. The Court stated: "Turning now to the objections of 


detail, the report is not inadmissible because it refers to X rays of 
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plaintiff taken by another doctor which were not introduced with the re- 
port. As the statute clearly states, such a matter may be shown to af- 
fect the weight to be given the report, but it does not preclude its admis- 
sion in evidence. Landon v. United States, 2 Cir., 197 F.2d 128, 130; 
Stegemann v. Miami Beach Boat Slips, 5 Cir., 213 F.2d 561, 564. Indeed, 
the only question as to this document might be whether the trial court 
had not leaned over backward in deleting the part which dealt with the 
history of the plaintiff's condition. See Terrasi v. South Atlantic Lines, 
supra, 2 Cir., 226 F.2d 823, certiorari denied 350 U.S. 988, 76 S. Ct. 475, 
100 L.Ed. 855." 


In Bartkoski'v. Pittsburgh and Lake Erie Railroad Co., 172 Fed. 2d 
1007 (1949), the Third Circuit Court of Appeals held admissible in evi- 
dence under the Federal shop book rule hospital records showing the 


patient's physical condition from the time of his admission until his death. 


In Thomas v. Hogan, 308 Fed. 2d 355 (1962), the Fourth Circuit 
Court of Appeals held that a naval hospital record containing an entry 
showing the result of a Bogen's test for intoxication was admissible as 


a business record. 


In U.S. v. Ware, 247 Fed. 2d 698 (1957), the Seventh Circuit Court 
of Appeals held admissible a record of an analysis made by a government 


chemist in the regular course of business. 


In Glawe v. Rulon, 284 Fed. 2d 495 (1960), the Eighth Circuit Court 
of Appeals held that the hospital records were admissible, in its entirety, 


under the Federal shop book rule. The medical record included his com- 
plaints, his subjective and objective symptoms, the diagnosis made of 


his condition and the treatments given him, together with the results. 


In Medina v. Erickson 226 Fed. 2d 475 (1955), the Ninth Circuit 
Court of Appeals held that a diagnosis of "bronchogenic carcinoma" and 
"metastasis of the liver" was held admissible under the Federal shop 
book rule. 
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IV. 


The rules of negligence tell us whether or not a man is liable in 
the first place. The rules of proximate cause tell us, assuming that 
liability does exist, how much he was to pay. In other words, negligence 


goes to the existence of liability; proximate cause to its extent. 


We seriously contend that the trial judge erred in rhiling as a mat- 
ter of law that the repair surgery done by Dr. Elmer Hess in December, 
1957 was an “independent intervening cause" of appellant's continuing 
condition. 

This matter has been the subject of numerous cases considered 


by this Court. See: | 


Washington and ede trle Railroad Co. v. Hickey, 5 App. 
D.C. 436 

affirmed in Washington and Georgetown Railroad Co. v. 
Hickey, 166 U.S. 521, 17 S.Ct. 661 | 

Ross v. Hartman, 78 U.S. App. D.C. 217, 139 Fed. 2d 14 

Hannah v. Fletcher, 97 U.S. App. D.C. 310, 231 Fed. 2d 
469, Cert.den. 76 S.Ct. 1051 

Kendall v. Gore Properties, Inc., 98 U.S. App. D. C, 378, 
236 Fed. 2d 673. 


This has also been the subject matter of decisions in thelother Federal 
circuit courts. See: 

Marshall v. Nugent, 222 Fed. 2d 604 (1 Circ. 1955) 
Husky Refining Co. v. Barnes, 119 Fed. 2d. 716 ( 9 Circ. 1941) 
Jess Edwards, Inc. v. Georgen, 256 Fed. 2d 542 (19 Circ. 1958). 


V. 


The Trial Court was ostensibly in error in refusing to permit the 
appellant to testify as to his physical condition from and after Decem- 
ber 1957 up to the time of trial, and in refusing to permit the testimony 


of Dr. Hamilton P. Dorman covering his treatment of the appellant during 
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said period and his condition up to and including the time of trial and the 


necessity for future treatment. See: 


Alamo v. Delrosario, 69 U.S. App. D.C. 47, 98 Fed. 2d 329 and 
McWilliams v. Lewis, 75 U.S. App. D.C. 153, 125 Fed.2d 200. 


VI. 


Without laboring the point, it is respectfully submitted that the de- 
nial of the appellant's requested instructions was clearly in error on 
the basis of the authority submitted in connection with such requested 


instructions, which are reproduced in the joint appendix, 


Vil. 


It is respectfully submitted that even on the two points of liability 


submitted by the Court to the jury for its deter mination; i.e., unauthor- 


ized trespass to the person, and breach of warranty, that the jury having 


found a liability as to both such issues and then returning a verdict of 
but $300.00 was so clearly inadequate an amount, when the uncontested 
evidence showed special damages in excess of $6,000.00, that the Trial 
Court should have'on this point alone awarded a new trial limiting same 


to the issue of damages only. 


Appellant does not attack the decision of the jury on the question 
of liability of the appellee for his unauthorized trespass to the person 
of the appellant, nor on the question of breach of warranty, and believes 
the verdict as to liability should stand in that respect. The Trial Court 
should, therefore, have awarded a new trial on the question of damages 
only as to such two issues determined by the jury. Such a procedure is 
permitted and authorized under the Federal Rules of Civil Procedure; 
Rule 59a states: "A new trial may be granted to all or any of the parties 
on all or part of the issues * * *". See: 


Gasoline Products Co., Inc. v. Champlin Refinery Company 
283 U.S. 494, 51 S.Ct. 513 

May Department Stores Co. v. Bell, 61 Fed. 2d 830 (8 Cir.) 

Todd v. Bercini, 371 Pa. 605, 92 A. 2d 538. 
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CONCLUSION 


In conclusion, it is respectfully submitted that the appellant, al- 


though awarded a verdict in his favor on but two issues, did not receive 
a fair trial and was not awarded adequate compensation as to such two 
issues, and the award was contrary to the Court's instruction on damages 
submitted to the jury. It is also respectfully submitted that a manifest 
error was committed by the Trial Court in directing a verdict for the ap- 
pellee on the issues of negligence and abandonment, and in excluding 
proffered evidence, and in restricting cross-examination be appellee, 
which errors manifestly contributed to the unfairness of the verdict 
rendered on the two issues submitted for the jury's determination. Be- 
cause of these errors, appellant should be granted a new trial de novo as 
to all issues. | 

Respectfully submitted, 


DONALD S. CARUTHERS 
EARL H. DAVIS 


McLachlen Bank Building 
Washington 1, D.C. | 


Attorneys for Appellant 
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Appeal from Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE | 


The appellant (plaintiff below) James B. Latta was born February 4, 
1899 (JA 141); at the time of the trial he and Mrs. Latta had been mar- 
ried for 37 years (JA 174) and they have only one child born of that mar- 
riage, a daughter 36 years of age (JA 174, 178). | 


| 
Appellant testified that in the early 1950's, he consulted Dr. Thomas 
Sappington, his personal physician, because of urinary difficulties con- 
sisting mainly of undue frequency (JA 142-143); he was referred to Dr. 
Sabin (appellee) by Dr. Sappington. | 
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Dr. Thomas S. Sappington testified that he was a specialist in in- 
ternal medicine (JA'98). Mr. Latta was a personal friend of his family 
and he had known appellant for many years. In 1949, appellant consulted 
him because of complaints about increased frequency of urination and 
nocturia (JA 106) and an examination revealed an enlarged prostate, 
and he referred him to appellee (JA 99, 106). Appellant had been a 
patient of Dr. Sappington's for many years and had been taking drugs 


and medications per order of Dr. Sappington for the purpose of con- 


trolling his hypertension and nervous anxiety (JA 107-108). 


Appellee, Dr. Hilbert S. Sabin, was called as an adverse witness 
by appellant. Dr. Sabin is a Board certified urologist and specializes 
in this field. He first saw appellant on June 20, 1951 (JA 15) and Mr. 
Latta's complaints mainly had to do with urinary frequency (JA 16). 
Examination at that'time revealed a moderate hypertrophy or enlarge- 
ment of the prostate but appellee felt that the symptoms were not suf- 
ficently severe to warrant any specific treatment (JA 16-17). Appellant 
next returned to appellee on March 24, 1955, his complaints at that time 
being urinary frequency, hesitancy and nocturia (JA 17). Examination 
on that date revealed a moderate enlargement of the prostate and the 
existence of one ounce of residual urine but no specific treatment was 
thought advisable at that point (JA 18). Mr. Latta was seen again on 
September 30, 1955 and his complaints and findings were substantially 
the same as they had been in March (JA 18-19). Appellant next returned 
to appellee on June'5, 1956 and examination at that time revealed five 
ounces of residual urine (JA 19). This was a marked increase and was 
a direct indication of the degree of prostatic obstruction (JA 72-73). 
There is a definite danger involved in the retention of such amounts 
of urine in the bladder in that it frequently will lead to chronic urinary 
infections, which may involve the kidneys and result in severe kidney 
damage (JA 73). The Doctor explained by his testimony and by the use 
of a rough blackboard diagram how the hypertrophy or enlargement of 
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the prostate was such that the tissue was growing into the urethra, ob- 
structing its caliber and reducing its size (JA 73-74), and thereby was 
Causing the urinary retention (JA 74). He recommended to the appellant 
that he have a transurethral resection of the prostate (hereinafter re- 
ferred to as a T.U.R.) whereby the tissue impinging on the urethra 
would be resected or cut away (JA 20-21). | 


Dr. Sappington testified that Mr. Latta consulted him with refer- 
ence to this proposed surgery and he told Mr. Latta that the surgery 
would be "'very, very desirable" (JA 99). As a matter of fact, Dr. Sap- 
pington told appellant that the surgery was not only desirable but rapidly 
becoming essential (JA 106). | 


Dr. Sabin performed the T.U.R. in Emergency Hospital on June 13, 
1956. Such an operation consists normally and customarily of three 
steps: vasectomy, cystoscopic examination and the resection itself; 
these comprise one operation performed as a whole (JA 82). The pur- 
pose of doing the bilateral vasectomy is to prevent a sevére infection 
of the testicles called epididymitis. This is a standard procedure in 
almost all prostate operations and has no effect other than to render 
a man sterile (JA 75). It has no other physical effect upon a patient 
(JA 45) and consists merely of tying off the spermatic ducts; it is 
routinely done on men not of a childbearing age who are undergoing a 
prostatic operation. Dr. Sabin, at the time of the operation, of course, 
knew appellant's age and knew that appellant and Mrs. Latta had only 
One child, who was then approximately 30 years old (JA 76). Following 
the vasectomy, urethral sounds, sizes 26, 28 and 30 French, were 
passed for the purpose of calibrating the urethra, following which the 
sheath of the resectoscope itself (size 28 French) was readily passed 
to the bladder; inspection of the prostate revealed marked enlargement 
of themedian lobe and moderate enlargement of both lateral lobes, the 
tissue obstructing the urethra was resected and removed (J A 23-24). 
Appellee had no difficulty passing the sheath of the resectoscope or 
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any other instrument through the urethra (JA 77). The size 28 French 
resectoscope is the one that normally and usually is used on an adult 
male in the practice of urology (JA 78). No prostatic tissue remained 
in the bladder after this operation (JA 93). During the course of this 
T.U.R., Dr. Sabin did not remove any of the internal sphincter muscle; 
it is possible in such operations that very small pieces of the internal 
sphincter may be removed (JA 49-50), but no sphincter tissue is de- 
scribed in the report of the pathologist who examined all tissues re- 
moved by appellee (JA 50, 89). A miscroscopic examination such as 
was conducted by the pathologist will reveal whether portions of the 
sphincter have been removed (JA 89). Even if a portion of the internal 
sphincter was removed, it would not have the effect of causing incontin- 
ence because incontinence is primarily dependent upon the action of 


the external sphincter muscle (JA 50). 


Both Dr. Sabin and Dr. Frederick H. Reuter (who was called as a 
witness by appellee) testified that a total prostatectomy in and of itself 
undoubtedly causes sterility and it is quite likely that a T.U.R. will have 
the same effect (JA 86, 186-187). 


Dr. Sabin's testimony continued that he visited appellant daily 


while he was in the hospital until his discharge on June 21, 1956 (JA 


32-33). During this period, he never complained to him of pelvic or 
pubic pain (JA 39) nor do the Emergency Hospital records reveal any 
complaints by appellant concerning pelvic, pubic, abdominal or leg pains 
(JA 78-79). 


Subsequent to appellant's discharge from Emergency Hospital, 
appellee testified that Mr. Latta visited his office for post-operative 
check-ups on June 29th and July 9th and he, at that time, complained 
of some difficulty controlling his urine and on the first of these visits, 
he also complained of pain in his legs (JA 38). He next heard of Mr. 
Latta from Dr. Sappington, who advised that he (Dr. Sappington) had 
admitted appellant to George Washington Hospital. Dr. Sabin visited 


b) 


appellant there on July 25, 1956, examined him and madeia diagnosis of 
a mild osteitis pubis. He did not diagnose it earlier because the typical 
symptoms of that disease were not present earlier. The incubation 

period is at least three weeks (JA 40-41, 97). 


According to the Doctor's records, appellant was next seen in his 
office on September 28, 1956, his complaints at that time being that on 


straining, coughing or sneezing he would lose a few drops of urine. 


This was described by the Doctor as stress incontinence (JA 46). Ap- 
pellant was treated at that time and given sphincter exercises and the 
next examination on October 5, 1956 revealed improvement (JA 47). 
Appellee continued to see appellant for a total of 22 visits until Sep- 
tember 11, 1957; sphincter exercises were given on each of these 
occasions and appellant's control improved under this treatment (JA 
58-60). | 

Dr. Sappington testified that he hospitalized the orbtiant in George 
Washington Hospital in July 1956 because of complaints of severe pain 
over the symphysis pubis with radiation down into his legs. He did not 
know what was wrong with Mr. Latta (JA 100-101). The condition was 
later diagnosed as osteitis pubis, a condition of which Dr. Sappington 
knew nothing until that time (JA 101). Osteitis pubis is a "condition 


of unknown cause which may follow prostate surgery" (JA 105). 


During the period June 13, 1956 until December, 1957, Dr. Sap- 
pington was consulted by Mr. Latta on various occasions but the Doc- 
tor’s records contain no complaints about urinary problems or incontin- 
ence; he did remember appellant telling him he was having some 
difficulty in this regard but also that the condition was injproving (JA 
108-109). He examined appellant on August 4, 1958 with reference to 
appellant's pending retirement from the Government and recommended 
retirement because of hypertension, which was rather advanced. The 


| 
record contains no reference to incontinence (JA 109-110). 
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Dr. John M. Wyman, a general practitioner, testified for appel- 
lant that he was called by Mrs. Latta on August 18, 1956 and his ex- 


amination revealed a mild hypertension and pain and tenderness in the 


thigh muscles of both legs (JA 111-112). Dr. Wyman had never seen a 


case of osteitis pubis in a patient of his own and believed he had only 
seen one case at any time, this being while he was in medical school 
(JA 114). 


Dr. Charles S. Wise testified for appellant that he was the Head 
of the Department of Physical Medicine and Rehabilitation at George 
Washington Hospital (JA 115) and he first saw appellant on July 20, 
1956. Dr. Wise did not make a diagnosis but formed the impression 
that appellant was suffering from osteitis pubis (JA 116-117); this im- 
pression was never confirmed (JA 119), and even the x-ray report re- 
vealed no definite findings of osteitis pubis (JA 119-120). Dr. Wise was 
also unable to say whether the course of the disease would have been any 
different if the steroid treatment had been instituted earlier (JA 123). 


Appellant was himself his last principal witness, having called all 
of the prior listed witnesses before testifying in his own behalf. He testi- 
fied that on his visit to appellee on June 5, 1956, at which time the T.U.R. 
was recommended, Dr. Sabin recommended the T.U.R. in preference to 
either the suprapubic or retrapubic prostatectomies because the T.U.R. 
did not require a surgical incision and was a "comparatively simple op- 
eration” (JA 145-146). He also testified that the Doctor told him that 
after the operation he "would be as good as new and that my waterworks 
would be all right". . (JA 146). He said further that prior to the opera- 
tion, Dr. Sabin did not tell him that he was going to perform the vasec- 
tomy and that he would not have consented to its being performed if he 
had known it was contemplated (JA 148). (It was on the two points 
raised by this testimony,to-wit: warranty and lack of informed consent 
that the case was ultimately submitted to the jury.) He testified about 
pain developing in his upper thighs and lower abdomen on the night of 
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June 19th and June 20th (JA 149), that he complained of similar pain to 
Dr. Sabin on June 29th (JA 150), and on subsequent visits but that since 
Dr. Sabin did not offer any relief or suggestions, he called Dr. Sapping- 
ton, who examined him and admitted him to George Washington Hospital 
on July 13th (JA 150-152). He testified further that for this period and, 
in fact, for the entire period until December 1957, he was incontinent 
(JA 154), was not able to retain urine (JA 154), and that this meant he 
was unable to hold any urine at all (JA 169). Dr. Sabin treated him 
with sphincter exercises until August 1957, which consisted of filling 
the bladder with liquid and then having him control the flow by stopping 
and starting (JA 157), but these had no effect in relieving or in curing 
the incontinence (JA 157). He was able to retain the solution thus in- 
jected but with considerable difficulty and on these occasions, he was 
instructed to walk around the office, stoop, etc. (JA 169-170). He denied 
that the only incontinence he had during this period was ebme dribbling 
on occasions when he was nervous or under stress or strain (JA 170). 
Appellant went to see Dr. Reuter in August, 1957 for consultation. He 
selected Reuter because he was not only recommended highly by a close 
friend but also because he had known Dr. Reuter since high school days 
(JA 168). Following this, he consulted Dr. Elmer Hess in Erie, Penn- 
sylvania, who on December 11, 1957 performed a suprapubic prostatec- 
| 


tomy. | 


At the conclusion of plaintiff's case, in chief, defendant moved for 
a directed verdict on all grounds. The Court granted the motion insofar 
as the allegations of negligence and abandonment were concerned and 
reserved ruling under Rule 50(b) as to informed consent and warranty 
(JA 180). 


Dr. Frederick Reuter, being called by the defendant, testified that 
he had specialized in the practice of urology since 1922 and in addition 
to many hospital affiliations, was present Professor Emeritus at the 
George Washington University medical school (JA 181). He was 
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consulted by appellant on August 23, 1957 (JA 181). Dr. Reuter secured 
the history from the appellant that: Mr. Latta had a T.U.R. in June 1956; 
osteitis pubis developed about three weeks thereafter and he had ade- 
quate and proper treatment for this and his general improvement was 
satisfactory; he had somewhat impaired control of his urination but this 
condition improved following exercises and he was able to hold about 
twelve ounces of urine and able to initiate and terminate at will; that oc- 
casionally under certain circumstances, there was a small escape of 
urine particularly on laughing or straining and it seemed to cause him 
considerable concern (JA 181-182); that he had at least 95% control and 
could hold his urine under ordinary circumstances and that he was much 
improved recently (JA 186). Following the obtaining of the history, Dr. 
Reuter examined Mr. Latta and during the time appellant was in Dr. 


Reuter’s office, the Doctor did not observe any evidence of incontinence 


(JA 182). His examination was most complete (JA 193) and he found 


nothing to indicate that "there was any problem”. The prostate was nor- 
mal in size, shape and consistency and there were no infections in the 
prostatic secretions or the urine (JA 182-183). Dr. Reuter said that 
based solely upon the history elicited from the appellant, appellant might 
have been suffering from a stress incontinence (JA 183, 193) but that he 
found no mechanical or physical reasons for it (JA 183) and appellant, in 
fact, "didn't have any at the time" Dr. Reuter saw him (JA 193). Dr. 
Reuter performed a cystoscopic examination on appellant on August 27, 
1957 (JA 183). This revealed that the urethra was entirely normal in 
every respect, the bladder was likewise normal; there was some mod- 
erate degree of enlargement of the lateral lobes of the prostate but there 
was no residual urine; Mr. Latta could voluntarily contract his sphincter 
muscles to Dr. Reuter's satisfaction (JA 183-184); there was no connec- 
tion between the complaint of stress incontinence and Dr. Reuter's find- 
ings concerning the minimal enlargement of the lateral lobes; he exam- 
ined both the internal and external sphincter muscles and found their 
condition to be quite satisfactory and they functioned properly upon de- 
mand from him during the course of the cystoscopic examination (JA 185); 
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his examination revealed absolutely no physical reason or explanation 
for the complaint of incontinence (JA 185). Dr. Reuter explained to ap- 
pellant the results of his examination and said that the surgical result 
achieved by Dr. Sabin was satisfactory, that he had an excellent vesical 
or bladder outlet and that appellant would have to wait awhile until the 
vesical neck ''could adjust to changed nate and improved anatomy" 
(JA 184-185). The Doctor told him that "after all, he was a long time 
getting it and it would take a long time for him to get over it’. By this, 
he was referring to the tissues having to accommodate themselves to 
their changed and improved condition (JA 184-185). There is no known 
normal time nor is there an average time for patients following a T.U.R. 
to have to take before they become "accommodated to a new geography” 
(JA 194). Dr. Reuter has had patients go two or three years before they 
were eventually able to get complete control (JA 194). | 

The Doctor testified that in his opinion, Mr. Latta's difficulty was 
stress incontinence which is "where a patient has good control except 
under circumstances of stress" (JA 193). Having found no physical rea- 
sons for the incontinence (JA 185), he thought it was probably psycho- 
logical and his records contain the notation that this is a "stress incon- 
tinence rather than a mechanical one, and it is not unusual for people, 
particularly in a patient of a nervous type, which he appears to be" (JA 
186). | 


| 
Dr. Reuter also testified that it was customary to perform a bi- 
lateral vasectomy in conjunction with a T.U.R. and it was not customary 
to advise the patient of the vasectomy any more than it is customary to 
outline every detail of the surgery; it is considered to be part of the gen- 


eral procedure in the patient's interest and its purpose ig to avoid the 


| 
complications of epididymitis (JA 187). He has never known epididy mitis 


tosetinwhenthe vasectomy has been performed (JA 197); 
| 
Following Dr. Reuter's testimony, Dr. Sabin testified as a witness 


in his own behalf for the purpose of denying appellant's testimony as to 
the reported warranty. Appellee did not contest appellant's testimony 
that he had not been informed as to the vasectomy. 
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Following the conclusion of the evidence, the jury was instructed 
(JA 205-221) and retired to the jury room. The only issues submitted 
were those of warranty and informed consent. After the jury had de- 
liberated for approximately an hour andahalf,a note was received by the 
Court, stating that "the jury cannot agree on what constitutes trespass 
of the defendant upon the plaintiff and wishes the Judge to redefine this 
issue” (JA 221). Thereafter, the jury was returned to the courtroom 
and portions of the previous charge were repeated on the question of in- 
formed consent (JA 222-224). 


Subsequently, a verdict was rendered in favor of the plaintiff for 
$300.00. 


SUMMARY OF ARGUMENT 


Appellee-defendant's Motion for a directed verdict was properly 
granted on the issues of negligence because the appellant -plaintiff failed 
to introduce any competent medical evidence in support of his allegations 


of negligence. 


The Trial Court correctly ruled against the use of medical text- 
books by appellant in cross-examination of appellee because appellant 
had not laid a proper foundation therefor in the evidence nor had he estab- 
lished that such books or articles were authoritative. Furthermore, the 
ruling was made without prejudice but appellant never renewed his prof- 


fer or attempted to comply with the Court’s ruling. 


The depositions of Drs. Hess and McLaren properly were not per- 
mitted to be read into evidence because they were not depositions but 
only incomplete procedures since the witnesses had refused to answer 


any further questions and the right of cross-examination was not afforded. 


The various hospital records offered by appellant were properly ex- 
cluded from evidence under the authority of Taylor v. New York Life, in- 


fra. They were likewise properly excluded for appellant's failure to estab- 


lish their relevancy or materiality. 
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When appellant elected to have additional surgery substantially 
Similar to that performed by appellee, evidence of such subsequent 
surgery would not be material or relevant without competent medical 
evidence to establish that it was necessitated by appellee and in the 
absence of such evidence , the subsequent operation must be held to be 
an independent intervening cause to prohibit the introduction in evi- 


dence of appellant's condition after the second operation. 


This case was submitted to the jury on two issues: warranty 
and informed consent. Their general verdict for appellant for $300.00 
is such that it cannot be determined legally upon which of these issues 
the verdict was based. There were no "special damages" attributable 
to the issue of informed consent though there were "specials" as to 
warranty which might be found to be substantial. Faced with a general 
verdict for the appellant, however, the Court may not consider whether 
the verdict was inadequate since if it was based upon the issue of in- 


formed consent, it would be entirely adequate. 


ARGUMENT 


I, 


NEGLIGENCE AND ABANDONMENT 


| 
Appellant in Section I of his brief argues basically that the Trial 
Court was in error in granting appellee's Motion for a directed verdict 
at the conclusion of appellant's case on the issues of negligence and 


abandonment, | 
| 
As to negligence, appellant made many allegations and this por- 
| 
tion of his brief repeats most of them, to-wit, that: 


1. Appellee failed to order a urine analysis post-opera- 
tively. 


Appellee failed to make examination, or diagnose, or 
prescribe for appellant's complaints of post- tee 
pain in thigh and pubic region. 
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Appellee failed to diagnose and treat appellant for 
osteitis pubis. 


Appellee performed a bi-lateral vasectomy before 
performing a cystoscopic examination. 


That appellee used the wrong size instrument in 
performing the resection. 

Appellant's brief on each of these points and inferentially on others 
as well asserts that the appellee's actions in these regards were negli- 
gent, or grossly negligent, or shocking. Nowhere, however, does appel- 
lant refer this Court to any competent evidence to support his conclusions 
as to negligence and, in fact, he cannot do so since there is no such evi- 
dence in the record. On none of these points was there a scintilla of evi- 
dence introduced from which it could even be inferred that appellee had 
failed to comply with the required standards of practice. If appellant is 
to be allowed to make such assertions, he must be required to support 
them in the record since such assertions, without foundation and support, 


can have no effect and be given no consideration. 


Obviously, this is not the type of case, nor are the allegations of 
negligence within that type of factual situation, where medical evidence 


would not be required. 


In a long line of cases, the most recent being the en banc decision 
of this Court in Quick v. Thurston, 110 U.S. App. D.C. 169, 290 F.2d 360, 
this Court has ruled that res ipsa loquitur does not apply to cases such 
as this one, and that expert medical testimony is necessary to establish 
both that a standard of practice exists and that the defendant physician 
failed to comply with it. 


Appellant wholly failed to comply with this requirement and his 
evidence was completely lacking to show either the existence of a stand- 


ard of practice or the failure of appellee to conform thereto. 


Appellant's contention that appellee abandoned him would seem to 


be merely another form of negligence, for the record is clear that appel- 


lee continued to treat appellant. Appellant merely contends that appellee 
failed to diagnose and treat the condition of osteitis pubis. 
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It is immaterial whether this be considered negligence or abandon- 
ment as the result is the same in either event. It was decided in Quick 
v. Thurston on the precise issue of abandonment, that the plaintiff must 
introduce evidence of the standard of medical care in support of such 
allegations and he would be required to show that such standard would 
require some definitive response or action by the doctor.) In the absence 
of such showing, this Court ruled that the jury would be left without the 
means to determine whether the doctor was negligent in not responding 


to calls or rendering treatment. | 


In the present case, there is no evidence at all from appellant on 
either of these points, nor is there evidence on the next point required 
by Quick v. Thurston, to-wit: whether the outcome would have been any 
different if some treatment had been started. Testimony was received 
from plaintiff's own witnesses, Dr. Sappington and Dr. Wise that neither the 
cause or cure of osteitis pubis was known, but neither of these doctors 
was asked, nor was any other witness asked, whether the course of the 
disease would have been in any way changed had some type of treatment 


been instituted earlier. 


Quick v. Thurston, furthermore, answers the possible suggestion 
made by appellant that liability might attach to appellee merely because 
osteitis pubis developed, for that decision states: | 

"Due to the great variety of infection and complications 

which, despite all precautions and skill, sometime fol- 

low accepted and standard medical treatment, cae re- 

ject the notion that because infection follows treatment 


an inference of negligence is to be made * * *, Wejthink 
this rule sound.” 


T. 


BOOKS 


| 
Appellant argues in Section II of his brief that the Court erred in 


not allowing him to use medical books and articles to cross-examine ap- 
pellee (appellant also complains in this Section of his brief that the Court 
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refused to allow cross-examination of Dr. Reuter, one of the appellee's 
witnesses,by use of textbooks; the record does not reveal that such cross- 


examination of Dr. Reuter was ever attempted). 


Appellant's first point goes to a book entitled Autobiography of a 
Surgeon by Dr. Hugh Hampton Young published in 1940. After eliciting 
from appellee that he had read Dr. Young's book, appellant's counsel 
proposed to read certain sections therefrom to appellee and inquire 
whether he agreed with such sections. The entire bench conference per- 
taining to this appears at JA 51-53. Appellee objected on various grounds, 
among them being that it had not been established that the book was med- 
ically authoritative, that its date was too remote to the incident in ques- 
tion in the instant case, and that it was inadequate to establish the stand- 
ards of practice in'the District of Columbia at the time of appellee's 
treatment of appellant. Appellee's objection was sustained (JA 52-53). 


The ruling on this particular book was certainly correct, not only 
for the reasons stated by Judge Tamm but for the further reason that 
appellant made no offer to establish that this "Autobiography" was con- 
sidered by physicians to be an authoritative medical book. Abrams v. 
Gordon, 107 U.S. App. D.C. 254, 276 F.2d 500, certainly requires that 
texts be established to be authoritative before they may be used in the 


manner proposed by appellant. 


The matter was pursued further by appellant and at JA 54 the Court 
specifically ruled that the objections would be sustained without prejudice 
to appellant's right "to pursue this matter further when you establish the 
status of your literature’. Obviously, the Court's ruling was directly in 
accordance with Abrams v. Gordon, but nowhere does it appear in the 
record that appellant ever attempted to "establish the status” of his prof- 
fered literature. 


In fact, he immediately proceeded, starting at JA 54,to inquire 
about other publications without attempting to show that the publications 


or articles were considered to be authoritative. At the bench conference, 
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a proffer was made by appellant to read sections of an article written 

by Dr. Elmer Hess and an excerpt from an article written by Dr. Way- 
land K. Hicks. Objections were made specifically to these two excerpts 
and,as to each the Court sustained the objections without prejudice be- 
cause the state of the record at that time did not show a proper founda - 
tion (JA 57-58). Again the record fails to show that the questions were 


ever re-asked or were ever again proffered. 


Under such circumstances, appellee submits that the Court's rul- 


ings cannot be considered to be erroneous. 


IT. 


DEPOSITIONS AND HOSPITAL RECORDS | 


Appellant complains in Section II of his brief that the Trial Court 
erroneously refused admission into evidence of two depositions and of 


certain hospital records. These will be considered separately. 


A. Depositions 
ae ee | 
The depositions referred to are those of Dr. Elmer Hess and Dr. 
Harold J. McLaren taken by appellant in Erie, Pennsylvania on June 6, 
1960. These doctors in December 1957 performed a suprapubic prosta- 


tectomy on appellant. 


Examination of the transcript of those proceedings reveals that 
before questioning of Dr. Hess had proceeded very far, he terminated 
the questioning and refused to answer another question unless he was 
paid an expert witness fee. As the matter was characterized by the 
trial judge (JA 133-134): "* * * cross-examination was made impos- 
sible by the attitude of Dr. Hess, who stated just prior to the termina- 
tion of the deposition that he intended to walk out of the room in one 


minute * * *''. 


The situation as to Dr. McLaren was exactly the same in that it 


was made abundantly clear at the deposition that unless he was also 
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paid an expert witness fee, he would testify only as to the "facts of rec- 
ord" and would not give any opinions concerning those records nor why 
any particular treatment or diagnosis was given or made. The entire 
proceedings at the scheduled depositions amply demonstrate that the 
Trial Court was entirely justified in excluding these depositions on the 
grounds, inter alia, that the "record indicates there was no opportunity 
for cross-examination, even upon the statements made as statements 
of record” (JA 133-134). 


Appellant cites only three cases in support of his contention that 
these depositions were admissible, to-wit: Inland Bonding Co. v. Main- 


land National Bank, 3 FRD 438; Wong Ho v. Dulles, 261 F.2d 456; and 


Rosenthal v. People's Cab Co., 26 F.2d 116. These cases are not at all 


pertinent to the present issue for the factual situation in each was so 
different from that in the present case. In the Inland Bonding case, the 
deponent died during an adjournment of the deposition which adjourn- 
ment was consented to by all parties. In Wong Ho v. Dulles, the plaintiff 
was given notice of the deposition but chose not to be represented at the 
proceeding. In Rosenthal v. People’s Cab, defendant's counsel was pres- 
ent at the deposition but chose not to ask any questions. 


In each of these cases, the opposing party was given the opportun- 
ity to cross-examine but elected not to exercise it. In the present case, 
as the proceedings themselves illustrate, appellee was completely pre- 
cluded from cross-examination by the actions of the witnesses them- 
selves. It goes without saying that cross-examination of witnesses is a 
matter of right and the very concept of "deposition" is that this right to 
cross-examination be afforded so that there may be a complete proceed- 
ing. In the absence of the opportunity to cross-examine, there is not a 
deposition but only an incomplete procedure. 


Appellee has been unable to find any decisions sufficiently similar 
to the problem now under consideration to be of assistance to the Court 
but submits that the basic concepts of deposition proceedings are so clear 
that there can be no question that the trial judge was correct in ruling as 
he did. 
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Appellee wishes to point out further that these depositions were 
in June 1960, fully two and one-half years before the trial of this case, 
and the record reveals (at page 35 of the deposition) that the proceed- 
ings apparently were not completely closed at that time since counsel 


| 
for appellant stated, ''Well, may the record show, then, that at this 


point we will terminate the taking of the depositions pending consulta- 
tion with the plaintiff by counsel, and the witness will be further advised 
| 
as to his decision in the matter.” 
There can be no question that this statement by counsel conveyed 
| 
the impression that the deposition proceedings were not concluded and 
that interested parties would be advised in the future as to further pro- 
ceedings. The record does not show that such advice was ever forwarded 
either to the witnesses or to opposing counsel and the proceedings were 
therefore "left hanging". 
B. Hospital Records | 
Appellant's brief concerning the trial court's rejection of the "'offi- 
cial records of St. Vincent's Hospital” does not specify whether he refers 
to the entire hospital chart or only certain portions thereof. The record 
reveals that only certain portions were ever offered and these were prop- 
| 
erly excluded by the trial court for the reasons given by Judge Tamm at 
JA 140-141: | 
1. That they were inadmissible under the rules estab- 


lished by this court for the admission of hospital 
records; and | 


| 
2. Because they were immaterial and irrelevant. 


As to the correctness of the Court's ruling on the first point, appel- 
lee points out that the subject of the admissibility of hospital records has 
frequently been considered by this Court starting with the fundamental 
decision of New York Life v. Taylor, 79 U.S. App. D.C. 66, 147 F.2d 297. 
This Court held that diagnoses, opinions, and conclusions, etc., appearing 


in hospital records were not admissible under the Shop Book rule and 
| 
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that that rule allowed the admission of only those portions of the record 
which reflected factual observations about which competent persons 
might not reasonably be expected to differ. The Taylor rule was consid- 
ered again by this entire Court and affirmed in Lyles v. U.S., 103 U.S. 
App. D.C. 22, 254 F.2d 725, cert. den. 78 S. Ct. 997, and again in Polis- 
nick v. U.S., 104 U.S. App. D. C. 136, 259 F. 2d 951. 


Each of the documents from the St. Vincent Hospital records of- 
fered by appellant consisted mainly of expressions of opinion or diag- 
noses or obvious conclusions made by parties who were not present and 


subject to cross-examination and, on the authority of New York Life v. 


Taylor and the subsequent decisions, Judge Tamm made his ruling. 


It should be pointed out also that the question of the admissibility 
of hospital records under the Shop Book rule was again presented to this 
Court in Quick v. Thurston, 110 U.S. App. D.C. 169, 290 F.2d 360. This 
was one of the issues raised by appellant in that case and briefed by both 
parties, and also one of the issues which the en banc decision of this 
Court referred to when it was stated, "We have examined the other con- 


tentions of the appellant and find no error." 


The second basis for Judge Tamm’s ruling was that the exhibits 
were immaterial and irrelevant. As the Court stated, the documents 
''™ * * show that this plaintiff was hospitalized for what is described as 
a recurrent prostate condition. There is no suggestion in any of the rec- 
ords that this condition was the result of or caused by the earlier trans- 
urethral resection performed by this defendant” (JA 140). Obviously, 
the trial judge was ruling simply that the mere fact that another opera- 
tion was performed, did not in and of itself show that the appellee by 
either action or inaction had made it necessary and that since appellant 
bad offered no evidence whatsoever to supply this vital connecting link, 
the proffered documents could not be received into evidence. A careful 
examination of the entire record fails to show even the slightest sugges- 
tion of evidence which would be the basis for supplying this "missing 
link’. The fact that appellant elected to have further surgery certainly 
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cannot be sufficient in the absence of competent medical évidence that 
such surgery was necessitated by something which appellee had done 
or had failed to do in violation of the required standards of practice. 


Appellant apparently complains also that appellee stipulated to 
the admission of these hospital records and refers to one statement ap- 
pearing on page 5 of the transcript of the Hess deposition when counsel 
for appellee stated, "I have no objection to any part of the record." 
This statement must be read in connection with the exchange immedi- 
ately preceding it on pages 3 and 4 of those proceedings and being con- 
sidered in context, the alleged "stipulation'' was nothing but a statement 
that formal proof as to the hospital records would be waived so that they 
could be included "as part of the deposition of Dr. Hess". If there were 
any doubt in appellant's mind as to appellee's position, it should have 


been dispelled later in those deposition proceedings when counsel for 
| 
| 
"On behalf of the defendant, I would like to reserve the right 
to have a later objection interposed to this exhibit * Pe 
(the complete St. Vincent Hospital chart). | 


appellee stated at page 33 thereof: 


Furthermore, the Pre-Trial Order in this case Reetarine at JA 
4-10, which Order is dated May 18, 1961, exactly a year and a half be- 
fore the trial,reveals that the appellee only waived formal proof as to 


these hospital records reserving "'all proper legal objections" (JA 9). 
The same Order reveals further that as to the records of ithe St. Vin- 
cent Hospital Urological Clinic (which records were among those of- 
fered by appellant), appellee even refused to waive forma] proof (JA 10). 


Under such circumstances, appellant certainly may not be allowed 


to represent to this Court that he was misled by appellee having "stipu- 
lated" as to the admissibility of the hospital or medical records, for the 


record in this case does not support such a contention. 


20 
IV, 


INDEPENDENT INTERVENING CAUSE 


Appellant argues in Section IV that the Trial Court was in error 
in ruling that the suprapubic prostatectomy performed by Dr. Hess in 
December, 1957 (appellee's operation having been performed in June 


1956), was an "independent intervening cause". 


Appellant does little more than assert in his brief that he believes 
this ruling to have been erroneous and suggests to this Court no reasons 
in support of his allegation. He cites various cases dealing with inde- 
pendent intervening causes in general, which are not particularly help- 


ful since there is no question as to the general law on this subject. 


The ruling must be considered as applied to this case: During the 
course of plaintiff's case, he called as a witness, Dr. Hamilton Dorman, 
who undertook treatment of appellant subsequent to the suprapubic pros- 
tatectomy performed by Dr. Hess in December, 1957, and under whose 
care, appellant continued until the time of trial. When Dr. Dorman was 
asked on direct examination by counsel for appellant about his complaints 
and condition subsequent to the Hess surgery, appellee objected, which 
objection was sustained by the Court on the grounds that the Hess surgery 
constituted "an efficient intervening cause" (JA 128-129). The matter 


was raised again at JA 130, where an objection was made to any evidence 


as to Dr. Dorman's treatment subsequent to the Hess surgery, which ob- 
jection was sustained with the Court ruling that such surgery was "an in- 
tervening cause that might be responsible for any subsequent problems 
which the plaintiff had’. It came up again at JA 134-136 where the plain- 
tiff made a proffer of the evidence which he expected to elicit from Dr. 
Dorman, which proffer was rejected by the Court with the statement that: 
"T believe the St. Vincent Hospital operation, being a pros- 

tate operation, apparently of the same nature performed 

by the defendant, that the Court must hold as a matter of 

law that there is an efficient intervening cause that would 

bar the materiality of this subsequent testimony as to the 


plaintiff's problems after the Erie, Pennsylvania opera- 
tion" (JA 135-136). 
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The matter was again raised and the Court again ruled at JA 137: 


"The Court is still of the opinion that under the Rules of 
Evidence of The Court of Appeals decisions that this 
deposition is not properly admissible into evidence. 


"Insofar as the testimony of the Hess operation is 
concerned, the Court points out, reducing the evidence 
presently before the Court to fundamentals, it is that 
this plaintiff had a prostate condition, that he went to 
Doctor Sabin for an operation. He continued to have a 
problem and went to another doctor for another opera- 
tion. | 

"In the absence of any showing that the second oper - 
ation was attributable to any misfeasance or malfeasance 
or non-feasance on the part of the present doctor or the 
present defendant, I do not think that the testimony of the 
second operation or anything that succeeded it is admis - 
sible in evidence." 


Considering the same issue further, the Court stated at JA 140-141: 


"* * * this plaintiff was hospitalized for what is described 
as a recurrent prostate condition. There is no suggestion 
in any of the records that this condition was the result of 
or caused by the earlier transurethral resection ROE: 
ed by this defendant. 


"The Court must rule consequently that the subse- 
quent hospitalization is immaterial and irrelevant for the 
purposes of the present case." 


The Court's final ruling on this question is at JA 141 where it was 
I 
stated: | 


"Recognizing that probable cause, the relationship in the 
chain of events is fundamentally | a question of fact, the 
Court nevertheless believes as a matter of law in this 
case, that when the plaintiff sought surgery for the same 
condition for which he had been previously treated and 
received that surgery for this same condition, that as a 
matter of law the second surgical procedure became an 
independent efficient intervening cause which would, 
negate any suggestion or causation between the conduct 
of the defendant and the present complaints of the plain- 
tiff. I must rule under these circumstances that the 
Court does not consider the testimony of Doctor Hamil- 


ton Dorman as being proper in this case." | 
| 
| 
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The various rulings of the Court set forth above adequately demon- 
strate the sound reasoning behind Judge Tamm's decision to refuse ad- 
mission of any evidence as to appellant's condition or treatment subse- 
quent to the surgery performed by Dr. Hess: First, there was a com- 
plete lack of competent evidence that the Hess surgery was necessary 
because of any failure on the part of appellee. Secondly, the second oper- 
ation, like the first,was a prostate operation and in the absence of com- 
petent medical evidence that the appellant's condition after the Hess oper- 
ation was not related to that procedure, but was in fact due to the appel- 
lee's procedure or treatment, the Court must rule that the second opera- 
tion intervened between appellee's treatment and any present on continu- 


ing condition of the plaintiff. 


V. 


WARRANTY AND INFORMED CONSENT 


As the record reveals, this case was submitted to the jury on the 
issues of whether appellee warranted the result of his treatment to ap- 
pellant and whether there was a breach of such warranty and whether 
there was sufficient information conveyed to appellant about the pros- 


pective treatment for him to give an intelligent informed consent. 


Appellant argues in Section VII of his brief that the jury found 


"liability as to both such issues.’ Of course, there is no way for appel- 


lant or anyone else to state that the jury's finding was based upon either 
of these issues or both of them since it merely was a general verdict in 
favor of the appellant in the sum of $300.00. Appellant argues basically 
that the size of this verdict is inadequate when "the uncontested evidence 
showed special damages in excess of $6,000.00". If indeed, the special 
damages did amount to this much and, for the purpose of this argument, 
it may be conceded that they might approximate this figure, appellant 
has failed to distinguish between the two submitted causes of action and 
the "specials" attributable to each. 
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The $6,000.00 claimed by appellant as"specials"all pertain to his 
contention that appellee breached his warranty so that it was necessary 
for appellant to seek additional medical assistance, to loge time from 
his employment, and to incur expense for physical therapy. If the jury 
determined either that there was no warranty or that there was no breach 
of warranty, then these claimed special damages would not be applicable 

| 


to the other issue of informed consent. 
| 


The fact is that there were no "specials" attributable directly to 
this latter issue and damages quite obviously, if assessed at all, would 
be minimal. The evidence showed that appellant and his wife at the time 
of trial had been married 37 years and had only one child, a daughter who 
was 36 years of age. This evidence itself might easily cause the jury to 
consider whether the sterilization of the appellantas the result of the 
vasectomy had, in fact, caused him any damage. In addition, the testi- 
mony from Dr. Sabin and Dr. Reuter, which was uncontradicted by any 
other witness, was that the T.U.R. itself quite likely would have had ex- 
actly the same effect, to-wit: sterility, as did the vasectomy. With this 
evidence before it, a verdict for the appellant on the issue of informed 


consent obviously would be for a nominal amount. 


Therefore, since the basis for the jury's decision as to liability as 
between the two issues cannot be determined and since the claimed in- 
adequate verdict as compared to the alleged "special dathages" would 
make the verdict inadequate only upon one of these two issues, this Court 


cannot say that the verdict was clearly inadequate or erroneous for it 


cannot eliminate the strong probability that the jury found liability only 


on the issue of informed consent. 
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CONCLUSION 


It is, therefore, respectfully submitted that on all of the issues 


raised by appellant, the record contains no evidence of error and the 


verdict and judgment should be affirmed. 


Respectfully submitted, 
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